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Introduction

1. The New Zealand Council for Civil Liberties (“NZCCL” or “Civil Liberties”) established in 1951, wishes to make the complaints detailed below. NZCCL is an incorporated society in New Zealand. It has amongst its constitutional objectives to:


Advance measures for the recovery and enlargement of civil liberties; 


Educate and inform the people of New Zealand on issues and events arising from the application and operation of international and national treaties and legislation on human rights; 


The NZCCL has from time to time intervened on ICCPR and other human rights issues, regularly makes submissions to Parliamentary Select Committees and issues public statements on current right issues to the media.  As Special Rapporteur you will be familiar with similar NGO’s    throughout the world, and no more need be said about NZCCL.  


   [Authority to Act- Appendix A]

2. We complain in respect of the following matters:

A. First, Elias CJ, Blanchard and Tipping JJ the 3 most senior Judges of the Supreme Court sat when Elias CJ and Tipping J were parti pris in the R v Jessop
 case involving a 14 year old child convicted of aggravated robbery of $70, where the Supreme Court refused leave to appeal despite a large number of human rights breaches spanning 10 years. An application to set aside the Supreme Court’s unlawful judgment on the grounds that two of three judges should not have sat as they were parti pris was determined by a Court containing two of the number complained about Elias CJ, and Blanchard J,
 thereby causing an unfair appeal, compounding the unfair trial. Underlying this particular recusal application is a much wider problem of lawyers being unable to make recusal applications without being demeaned or humiliated, or otherwise unfairly criticised for this course of action. Systems and practices are not in place to avoid recusals arising in the first place, or where they do arise at a hearing, such actions are not heard in a non-hostile environment.

B. Secondly, there are an inadequate number of Judges in the Supreme Court to ensure that the Rule of Law is respected. The inadequate number of Judges currently in the Supreme Court has compromised the State’s ability to provide an independent and impartial tribunal. The Judges of the Supreme Court have comprised their independence by not publicly and actively seeking from the government additional Judges; this has caused both the above named Judges to sit when then were parti pris, and also caused a habeas corpus appeal of Mr Sestan (not a taito appellant but his casse raises highly germane issues) to be adjourned for two months whilst the Supreme Court Judges went on holiday contrary to E v Norway.
 The maximum possible number of Supreme Court Judges at the time being 5 permanent members, and two possible Acting Judges, one of which is a Judge of the International Court of Justice, and the other President of a world-renowned golf club in Scotland, thereby limiting their availability.

C. Thirdly, At least 4 Judges of the pre 2004 Court of Appeal
 including Tipping J (as he then was a Judge of the Court of Appeal) lobbied Parliament and a key MP, in secret in 2001 to the effect that no miscarriage of justice occurred in any R v Taito
 appeals (R v Jessop being a Taito appeal—(there were 12 Taito appellants Ms Jessop being one of those 12).), whilst that case which involved a systemic attack on the Court of Appeal processes was before the Judicial Committee of the Privy Council then New Zealand’s highest Court. Any Judge having publicly aligned himself with the proposition that no miscarriage of justice had occurred in such a case would in the views of a well informed independent observer be seen not to be impartial; and Tipping J should not have sat on the leave to appeal application in the Supreme Court 

3. The Privy Council’s Taito judgment is important as Judges of the Court of Appeal were unlikely to forget it, and Ms Jessop was an original Taito appellant. Tipping J when filing his one paragraph memorandum as to recusal on the application to set aside its judgment as he had sat previously was evasive [in the light of his judicial lobbying and criticism of his involvement by the Privy Council] when he stated [Tab 9]:


[1]   I have read the application dated 16 August 2007 and the submissions in support. When I considered Ms Jessop’s application for leave to appeal to this Court, and joined in the judgment which dismissed it, I had no recollection of having had any previous involvement in her case. I still have no independent recollection of that involvement.  

4. The Privy Council judgment reads in part at: 


[14]…the ex parte decisions were purely formalistic or mechanical acts involving no exercise of judicial judgment.  It was the phenomenon of tabulated legalism against which Lord Wilberforce had warned in Fisher.  Moreover the system of ex parte decisions was not authorised by the legislation.  It follows that the dismissal of all the appeals under consideration pursuant to the ex parte procedure was of no force or effect…


[16] There is a second fundamental reason why the decisions of the three Court of Appeal judges could not be regarded as decisions of the Court of Appeal dismissing the appeals.  The clear effect of the Crimes Act is that the Court of Appeal may only dismiss an appeal after a proper hearing.  In the cases under consideration the three judges expressed their views that legal aid should be refused without the benefit of any hearing whatever. Moreover, the appellants were deprived of their right to apply to the Court of Appeal for leave to be present at a hearing when their appeals would be determined.  It must usually be fair to allow a convicted person, who has a right to appeal but who has failed to obtain legal aid, to be present at the hearing when a decision may be made determining his appeal.  For these further reasons the “decisions” of the three judges were invalid and could not in law operate to dismiss the appeal.


[19]  Finally, it is necessary to examine the Solicitor-General’s argument that “there was an overall process which meets the requirements of natural justice”.  It is necessary to look globally at the operation of the practice of the Court of Appeal.  It was undoubtedly a response to a perceived serious problem, namely the need to find a practical and just way of disposing of unmeritorious appeals.  But the procedural rights of appellants under the legislation served an instrumental role in the sense of helping to ensure correct decisions on the substance of cases: Craig, Administrative Law, 4th ed, 1999, 402.  Decisions that the appeals were in truth unmeritorious could only be made after observance of procedural due process.  Unfortunately, the system failed this basic test.

[20] Moreover, undoubtedly well intentioned as the practice of the Court of Appeal was, one is also driven to the conclusion that it had a discriminatory effect.  This can be illustrated by three features of the operation of the system.  First, five appellants (Bennett, Donaldson, Savelio, Walker and Timoti) asked for transcripts of the summing-up in their cases.  The Court of Appeal received the transcripts and referred to them.  But the transcripts were not disclosed to the appellants concerned.  In the result they were deprived of the opportunity of “perfecting” their grounds.  If appellants had been legally represented, this could not have arisen.  Secondly, the appellants were entitled to be supplied with the cases on appeal in respect of their appeals. However, they were not supplied with the cases on appeal.  This deprived them of the ability to exercise effectively their rights to appeal.  This could not have happened in the case of legally represented appellants.  Thirdly, the practice of the Court of Appeal distinguished in effect between rich and poor inasmuch as a rich appellant, who was represented, always received an oral hearing before the Court of Appeal whereas a poor appellant, who was denied legal aid on paper, was never accorded such a right.  It has to be said that in the result the system operated arbitrarily.  Certainly, it was contrary to fundamental conceptions of fairness and justice.  The appellants were entitled to the observance of the principles of natural justice or fairness.  In the landmark case Ridge v Baldwin [1964] AC 40 Lord Morris of Borth-y-Gest observed about the principles of natural justice (at 114): “here is something basic to our system: the importance of upholding it far transcends the significance of any particular case”.  For these further reasons the conclusion that the dismissal of the appeals did not take place in accordance with law is inevitable. 


[Bold Added]

D. The Superior Courts of New Zealand do not adequately (if at all) apply the Convention on the Rights of the Child or other rights applicable to children and women, nor are they adequately trained in the principles of International Human Rights Law, or the Bangalore Principles of Judicial Independence, to the extent that in the R v Jessop case, Ms Jessop a 14 year old did not receive a fair trial for aggravated robbery, the trial was delayed for some time and she was eventually sentenced when pregnant to 4 years 8 months imprisonment.

5. The writer also personally joins in the complaint, in his capacity as a Barrister of the High Court of New Zealand, in so far as it relates to himself, and in particular in respect of the process of demeaning and/or belittling lawyers or otherwise limiting proper and lawful hearings of recusal applications before the higher appellate courts of New Zealand.

Background

6. The complaints arise principally from two cases, which are indicative of the systemic problems. First Ms Jessop’s case concerns a 14-year-old child sentenced to 4 years eight months imprisonment for an aggravated robbery of $70. Her attempts at justice span ten courts over almost 10 years, and a communication yet to be heard by the United Nations Human Rights Committee (“UNHRC”) has been lodged. Secondly, Mr Sestan a psychiatric patient detained in a psychiatric hospital, who could not have his habeas appeal heard as the Supreme Court went on vacation for 2 months. Other cases and material are used where necessary to amplify. 

7. The writer was and continues in his capacity as a Barrister, to be counsel for both Ms Jessop, and Mr Sestan. 

8. At this early stage it would be useful to have an understanding of the court structure applicable to New Zealand. New Zealand is a common law country whose highest court until 2004 was the Judicial Committee of the Privy Council (“Privy Council”) in London.
 

9. A flow chart of the New Zealand Court structure is now set out.

Flowchart of Criminal Courts in New Zealand 
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 Privy Council 


	
	Supreme Court
 




	Court of Appeal 




	High Court 




	Youth Court


	
	District Court
	
	Family Court


Complaint A—Systemic problems with bringing Complaints of Bias, and the Supreme Court action in the Jessop case

10. It is well past time that challenges to judicial independence and integrity in NZ were accepted as mainstream legitimate points of appeal. 
11. Both Australia and New Zealand share a common legal culture, both having been British Colonies. An Australian appellate judge, Justice RM Hope on his retirement from the Court of Appeal of New South Wales in February of 1990, made the following observations: 


Challenges to, indeed attacks upon, the integrity, and at times the independence, of judges have increased significantly in the last ten years. Judges and the judicial system are, and indeed must be, sufficiently robust to be subjected to informed criticism.

12. Dr Shetreet’s somewhat dated book (who was quoted as a source in Pinochet
) states in his book Judges on Trial:




This argument is closely related to the one advanced by a High Court judge who said that the no-objection policy came from the great confidence in the impartiality of the judge and in his being able to detach himself from the facts which might influence him.


At the other end of the spectrum, a young barrister proposed to explain the no-objection policy in the attitude of Emerson’s advice to Oliver Wendell Holmes that ‘if you shoot a king, you must kill him’ or brace yourself for retaliation. Counsel, argued the young barrister, know very well that they would have to appear before the same judge in many future cases and it would pay to get along, rather than raise any shadow of animosity in the heart of the judge against them.

13. The Auckland District Law Society,
 (Public Issues Committee) said in November 2007:


Freedom to Complain 

Wilentz has noted the importance of judicial conduct, and its impact on litigants and others involved in the judicial process: 

A judge may be brilliant and learned in the law, but if he is arbitrary and intolerant, that judge is a terrible judge. But a judge who has common sense and, in addition, invariably shows patience and courtesy to all who appear before him and treats them with dignity—that judge is a great judge. In the courts of this state, the poor, the ignorant, the illiterate, the uneducated and the disadvantaged will not get one bit less dignity, patience and courtesy than those who may be rich, important and powerful. The mistreatment, the humiliation of the powerless, the defenceless party, witness or attorney is ... absolutely intolerable. 
 
This means there must be appropriate complaint processes. There is an understandable reluctance on the part of many members of the bar to complain openly (let alone vociferously) about the conduct of members of the bench. After all, it would be unsurprising for counsel who did voice complaints about the conduct of a certain judge to find themselves appearing before that same judge shortly afterwards. That is not to suggest that some sort of grand conspiracy exists in the allocation of judges to cases; rather, it is simply the product of the close community that is New Zealand. This is particular so in the smaller regions of New Zealand where the regular bench is comprised of only about three or four judges. Nevertheless, this closeness does have the unintended effect of stifling complaint. 


The same problem of course arises in cases of alleged bias, where it is, if anything, more acute. In such, failure to complain can ultimately be fatal to ones position (and could arguably amount to professional negligence); yet simply by raising the issue there is a perceived risk of alienating the decision maker.  


[Bold added]

14. The absence of any meaningful method of disciplining Judges short of removal (which has never happened), makes making recusal applications even more difficult, as the reality of the situation is if the Judge oversteps the mark there is little, if any recourse.

15. The previous Special Rapporteur, Mr Param Cumaraswamy, when investigating a complaint regarding Judge Bouchier of the NZ District Court
 found in his 2001 annual report:


There appears no doubt that the police withdrew the prosecution based on the injudicious comments of Judge Bouchier on the credibility of Mr. Moti Singh, who was the complainant. Judge Bouchier was not the judge in the trial in which Mr. Singh was the complainant. Judge Bouchier’s conduct is tantamount to her having interfered in the administration of criminal justice in the matter, resulting in the integrity of the judge being brought into question. The Special Rapporteur expresses surprise and concern over the fact that there is no procedure in New Zealand to discipline judges for such misconduct. Mere expression of regret by the judge concerned for such misconduct may not help to command respect for the independence of the judges with of the judiciary. Legislation providing for a disciplinary procedure to deal with complaints against judges with adequate safeguards as provided in principles 17-20 of the Principles is not inconsistent with judicial independence. 

16. Legislation allowing for such a disciplinary procedure has still not been enacted. The Public Issues Committee notes
 in respect of the: 


first annual report from the Judicial Conduct Commissioner suggests that only rarely will a Judicial Conduct Panel be appointed; the removal of a judge might be expected to be even rarer. The difficulty is that where misconduct is insufficiently serious to warrant removal, but sufficiently bad that it might damage the reputation of the judicial system, the sanctions are perhaps insufficient. 

17. Despite the previous Special Rapporteur’s report there are no effective sanctions, short of dismissal of a Judge.

Equally difficult to have International treaties and other sources of International human Rights Law taken seriously

18. The difficulty of bringing of recusal applications is married with the difficulty of raising of questions of international and comparative law. The international dimensions of Ms Jessop’s case were illustrated as follows by her submissions to the UNHRC:


International Dimensions

The failure to hear such issues of profound public importance by the Court of Appeal, and if the Court were to decline leave would seriously undermine the administration of justice, and would undoubtedly be the subject of comment by the United Nations Human Rights Committee, particularly as declarations concerning international rights are in issue. 


In Taito in this Court, the Court dismissed without granting leave the serious question of Covenant undue delay jurisprudence, which is again relied upon.


With respect this Court must cease ignoring ICCPR challenges, squarely presented.


For interesting view on this topic see the Article by a member of the UNHRC Secretariat, Paul Oertly:


It is striking that in the single case to date where the Committee has found a violation, a full Bench of the Court of Appeal had on an earlier occasion, in somewhat startling fashion, simply found it unnecessary to address any challenges based on the Covenant to the preventive detention regime, including precisely the claim of insufficient prior to the 10 year point of sentence which was later successful Committee. Fn 67


Fn 67 See R v Leitch CA195/1997, judgment of 8 October 1997, where Richardson P, for the Court stated at page 15: ‘Mr Ellis [for the appellant] submitted … (2) that as currently applied in New Zealand, preventive detention is in breach of the International Covenant on Civil and Political Rights: the detainee’s position is not regularly reviewed within the 10 year period; the detainee is not provided with treatment until near the end of the 10 year period; and the sentence incorporates punishment for possible future offending. It is unnecessary for present purposes to go into the arguments except to note the response for the Crown: … (2) that the central issue for the court is the appropriateness of the sentence imposed in terms of domestic law, with the complaints machinery via the Optional Protocol to which New Zealand has acceded and the periodic reporting requirements to the United Nations Human Rights Committee being the appropriate mechanisms for addressing the question whether New Zealand is fulfilling its international obligations under the International Covenant.’ 


 [Bold Added]


In the current appeal, there are of course two international conventions directly in issue the ICCPR, and the Convention on the Rights of the Child.

19. Despite that observation of Paul Oertly, and the bringing of international and comparative challenges for a decade, It is still striking, that since the Covenant was ratified in 1979, only two cases have been successful before the UNHRC both cases having been taken by the writer as Counsel.

20. There is inadequate of rights protection in New Zealand. Section 4 of the New Zealand Bill of Rights
 mean that rights in that act can be displaced by any other act. 

21. The ICCPR remains an unincorporated treaty.
 (Discussed further below in complaints B, C, and D. 

22. The inability to raise international points is clearly exhibited not just in Jessop but in other cases such as Exley & McMillan v R
 where their submissions included: 


The entire appeal(s) was premised on the fact that not only was Dean wrong, but so were the majority of the UNHRC in Rameka v New Zealand
 (relying on the substantial minority), and that the UNHRC itself had now been invited to depart from Rameka in Dean v New Zealand.


However the judgment of the Court presided over by Tipping J once again ignored the Covenant. It relied upon s4 of the NZBORA:

 
[1] Both these applicants wish to appeal to this Court against sentences of preventive detention following dismissal of their appeals by the Court of Appeal.  In a joint submission they raise nine proposed grounds.  These largely reflect the grounds which were rejected by the Court of Appeal.  They are designed to attack  the lawfulness of the sentence of preventive detention in itself.  They also raise various procedural issues; and, finally, they suggest that finite sentences should have been imposed. 


[2] The suggestion that the sentence of preventive detention is unlawful in itself cannot withstand s 4 of the New Zealand Bill of Rights Act 1990.  There is no bona fide interpretation issue so a “Hansen” analysis is not required.  We do not regard the procedural complaints as fairly arguable.  The Court of Appeal was clearly right in the conclusions it expressed in this area.  Nor do we consider it fairly arguable that the Court of Appeal erred in what it said about risk evaluation.  The contention that finite sentences should have been imposed, and that the minimum non-parole period in the case of Exley should have been shorter, raise no issue falling within s 13 of the Supreme Court Act 2003. 


[3] In short, we are not satisfied that it is necessary in the interests of justice to give leave on any ground.  The applications must therefore be dismissed. 


[Bold added]

Jessop case both ignores ICCPR and Convention on the Rights of the Child and exhibits appearance of bias

23. The R v Jessop
 judgments of the Supreme Court [Tabs 4 and 13] and Court of Appeal [Tab 3] were partly the genesis for this complaint. The Jessop case has an extensive history, and a 300 page pro bono communication has been lodged with the UNHRC. The summary of the Communication lodged at the UNHRC for Ms Jessop whilst unavoidably lengthy is set out below.
24. As will be seen the Supreme Court in the R v Jessop
 setting aside application of 30 November 2007 acknowledge that the writer has a usual practice in relation to recusal applications. [7] Contrary to his usual practice, counsel for the applicant did not draw the Court’s attention to Tipping J’s involvement some six years previously in the appeal which gave rise to the application for leave. 
25. Whilst prior objection in the Jessop cases was successfully taken both to the Chief Justice at the Privy Council (2001), and Justice Robertson on the third Court of Appeal (2005). The Supreme Court however lamentably failed to advise counsel of the coram intending to sit and hear the case, rendering it impossible to adopt counsel’s personal usual practice. 
26. Unsuccessful recusals applications were raised in respect of Glazebrook and Panckhurst JJ at the third Court of Appeal, and the Chief Justice at the Supreme Court. If the Court coram(s) had been identified for the Supreme Court application for leave, objection would have been taken to the Chief Justice and Tipping J, and if the Court coram had been identified for the application to set aside more detailed objection would have also been taken to the Chief Justice, and Blanchard J sitting on the papers.
27. Any recusal objection must be seen in New Zealand as part of a systemic problem. It is not an application that can be made without danger of belittlement or worse. Belittlement of one counsel of course has a flow on effect on others, hence the Public Issues Committee comments on the more acute problem of complaining of bias.
28. Belittling of counsel making the application occurs, and should be deprecated.
29. Why such applications are not easy is difficult to pinpoint accurately. It is may be due to the failure of the Judiciary not to see such an application as anything more than a personal attack, or for some other purpose than what it is it. It would also seem that personal views Judges have of counsel are wrongly taken into account when such applications are made. 
30. There will be no dispute that the writer is the only NZ counsel to regularly make such applications.
31. The Crown in the final paragraph of its submissions to the Supreme Court in Jessop Taunoa v Attorney-General say:

As in Taunoa v Attorney-General (Recusal Applications),
 it is difficult not to conclude that this application “had a largely domestic purpose.”
  And as also in that case, it is “regrettable that counsel saw fit to [belatedly] question the impartiality of the Court for such a purpose, the more so when the grounds were so very weak.”
  Human rights exist for the protection of all.  Baseless allegations of judicial partiality in their name do them no service.

32. The Supreme Court itself said in its final paragraph:


[5] Whichever test of appearance of bias is appropriate in New Zealand, the argument which counsel was attempting to make had no credibility in relation to either application. Indeed, Mr Ellis quite frankly admitted that in making his application he was aware that additional Judges sufficient to hear the appeal could not be appointed without legislative change. He said that if the cross-appeal could not proceed his clients were quite happy with the remedy already given to them. It is apparent that although counsel spoke of the need to exhaust domestic remedies before  “raising the matters elsewhere”, the application largely had a domestic tactical purpose. It is regrettable that counsel saw fit to question the impartiality of the Court for such a purpose, the more so when the grounds were so very weak.

33. Whether the reason was domestic or international or both, matters not, recusal applications whether successful or not made in good faith are perfectly proper, and must be treated as such.

34. For the context of the recusal in Taunoa v Attorney-General see part of the transcript of the Supreme Court hearing reads [Pages 72-83 of the transcript are at [Tab16].

SC 6/2006 Part 3 Thursday 2 November 2006


10.02 am Court resumed


Elias CJ 
Yes Mr Ellis?


Ellis 
Ma’am I’ve had time to reflect on yesterday’s proceedings and as a result of that and because inevitably in my view the Prisoners and Victims Compensation Act is likely to face international challenge, at least in respect of retrospectiveness and discrimination. It is always necessary to exhaust every domestic remedy that one needs to exhaust otherwise you can’t raise the matters elsewhere, so in that context I make two further applications to the Court which are interlinked. One is that the whole Court should recuse itself for the appearance of pre-determination and secondly that the Chief Justice, Justice Blanchard and Justice Tipping should independently and linked to that recuse themselves in any event. It won’t take me too long to go through that


Elias CJ 
Shall we carry on with the appeal and come to this at the end, that’s
probably the more sensible way to deal with it?


Ellis 

Well I prefer to do it the other way around. I prefer to deal with it now
and carry on and then you can make your decision when I finish before
you hear Mr Boldt.


Elias CJ 
This is tedious in the extreme Mr Ellis when we’re in the middle of grappling with some quite complex issues to interrupt it in this way.


Ellis 

Well I’m sorry Ma’am. Whether this Court has jurisdiction to hear the appeal when the Judge is confident to do so is of the utmost importance and takes precedence over all other questions before this Court and if you


Elias CJ 
Well Mr Ellis if you want to grandstand

Ellis 

No I don’t want to grandstand, I’ve just told you I


Elias CJ 
You’re making a serious application?

Ellis 

I’m making a serious application.


Elias CJ 
Could you please identify the grounds of the application.


Ellis 

Yes, I will do, I will do on the basis if I need to exhaust 

or remedy. Yes the grounds are on this basis in 


respect to the whole Court. The application was made 

to strike out, stay, or have a declaration of 



inconsistency in respect of the cross-appeal. When the 

matter was called yesterday that was not heard. Natural 

justice requires it to be heard before you hear the 


substantive grounds of the appeal of the cross-


appellants and a well-informed independent observer 

would consider in my submission that that was a pre-

determination and Your Honour’s reaction just now 

that
this is tedious and grandstanding indicates, 

appears to indicate Your Honour’s formed a view to 

a very serious application.




Elias CJ Well you can take that up in the appropriate 

forum at the appropriate time. You didn’t seek to have 

the application heard, indeed you indicated that you 

would come to it in opening yesterday, you would come 

to it today and we’re certainly prepared to hear it if you 

want to advance any further arguments on it.



…




[Bold added]

35. That application was somewhat rushed having been only considered overnight, but the reception it received inhibited fair development of the application, and as can be seen invoking of international points fares no better than domestic ones. 
36. First being asked whether you want to postpone a recusal application to the end of the oral hearing is indicative of the reception the application was going to receive. This is followed by being advised one’s application is tedious in the extreme, and then by being condemned as grandstanding, and then being asked You’re making a serious application? 
37. Certainly this counsel would never make a recusal application in respect of anyone, let alone the entire permanent members of the Supreme Court, which is not serious.
38. Secondly, trying to make an application in the atmosphere described (and naturally, the transcript does not reflect the body language of members of the Court), is not just difficult in the technical sense, but the constant belittling does nothing in a practical sense to logically allow the application to be properly advanced.

39. The same form of belittlement or worse arsies when seeking a Declaration of Inconsistency (legislation inconsistent with NZBORA or the Covenant—such a declaration has never yet been granted) as was sought in Taunoa above, or in Exley
 case in the Court of Appeal one is met with comments such as:


[21] Mr Ellis’s attack on the legislature here is effectively a political treatise in support of the abolition of the preventive detention regime.  Section 4 of the Bill of Rights prevents us undertaking such an inquiry into the desirability or otherwise of such a regime.  In any event, such an inquiry cannot sensibly be conducted in the context of a sentence appeal.

40. So bringing a Covenant challenge is a political treatise! 

41. This is not merely offensive and belittling to Counsel, but to the Covenant itself.

42. That is if a Declaration of Inconsistency could actually be brought, See ER v FR 



[30] We are also of the view that the proposed seeking of a 
declaration of inconsistency does not warrant a grant of leave 
to appeal. A declaration of inconsistency may be (at least 
arguably) appropriate where there is a breach of the New 
Zealand Bill of Rights Act; this because the legislature has 
given such rights primacy in domestic law. Absent statutory 
reception of the ICCPR into our domestic law, there is no 
similar need for declarations of inconsistency. Further, as is 
apparent, we see little scope for a finding of inconsistency in 
any event.

43. In Jessop the Third Court of Appeal was also involved in a similar exchange to that of Taunoa. A Hostile Court, which had already determined it would not hear a recusal application, had convened. 
44. It is important to note that unlike the High Court and Supreme Court no transcripts of Court of Appeal hearings (other than witnesses giving evidence) are kept. This does of course hinder presenting an accurate record of proceedings in circumstances like the present.
45. The submissions made in the communication to the UNHRC are adopted:

Hostile Court


876.
General Comment 32/25 in part reads:  
A hearing is not fair if, for instance, the defendant in criminal proceedings is faced with the expression of a hostile attitude from the public or support for one party in the courtroom that is tolerated by the court, thereby impinging on the right to defence,
 or is exposed to other manifestations of hostility with similar effects.


877.
In this instance it was the Court itself that was hostile. The entire tenor of the hearing was hostile, as can be seen by the annexed newspaper report at Tab 41 (no transcripts are taken in the Court of Appeal unless evidence is heard).

It was a bold move, even for crusading human rights lawyer Tony Ellis. 

Fronting up to the Court of Appeal yesterday to argue a criminal case, he said the court was unlawful, and had brought his own lawyer in case “in the course of these proceedings I need to be represented”. 

He told one judge she should stand aside, and asked another — on “loan” from the High Court — to prove he was validly there. 

The court refused to show the warrant appointing Justice Panckhurst to     the court temporarily and Justice Glazebrook said she would not stand aside either. 

Then Mr Ellis also complained that the Judge whose decision was being   appealed against was scheduled to sit in an adjacent court, and that the  clash of fixtures gave the appearance of bias and lack of independence. 

[Author’s note: Justice Potter was on loan to the Court of Appeal and sitting in the adjoining court].


878.
The case needs to be seen against the background of the systemic challenge mounted in R v Taito when the Privy Council used strong language to find that the Court of Appeal process of criminal appeals for those on legal aid (about 90% of appellants) irredeemably flawed. Your Author was of course one of the Taito 12 appellants, and would have expected a completely unflawed new appeal. Against that background Counsel was not necessarily expecting an easy hearing.


879.
Having previously sought the warrant and the review of the decsion to decline, filed written submissions to the effect that the Acting President be recused. Counsel also took the precaution of taking Counsel for himself should that be required. Counsel accordingly announced his appearance and that of his own counsel
, Mr Anthony Shaw. The Presiding Judge Glazebrook welcomed his Counsel with a comment to the effect “You are always welcome here Mr Shaw”. 


880.
At the beginning of the hearing, in the process of seeking to recuse Glazebrook J, Counsel was told words to the effect of “get on with the case, we will not hear argument on this recusal.” To have arrived at that decision it is plainly obvious that the Judges of the Court either met, or discussed this question before the hearing, and they had predetermined the issue ex parte, the very basis of the Taito appeal being that ex parte appeals were unlawful.


881.
On that basis alone, the hearing cannot have been in compliance with natural justice, s25(a) NZBORA (fair trial) or Article 14(1).


882.
On also asking Panckhurst J to recuse himself the Court indicated that he would not. The only interchange from Panckhurst J during the entire hearing was asking His Honour if he agreed with the [recusal] decision. He said yes. 


883.
Given the rarity of the refusal to hear counsel, and as a result of these interchanges, Counsel determined that there was little point in pursuing oral submissions. He advised the Court that he would rely on his written submissions. Paragraph 119 of the Judgment very blandly recorded the interchange. 

[119] Attention then turned to the merits of the appeal and Mr Ellis was asked to address the Court.  He said that he declined to make oral submissions in support of the appellant’s appeal.  He said that the appellant would rely on the written submissions already filed.  


884.
As it transpired, after the Court atmosphere cooled down, oral submissions were made later. These were of course out of the correct order, following the Crown’s submissions, as the Acting President rightly said not all your written submissions cover everything the Crown said. Full submissions were then advanced. However, by then it was too late to obtain a fair hearing. The damage had been done. 


885.
It is necessary to record some of the interchange early in the hearing, after the refusal to hear recusal submissions in respect of Glazebrook J, and the refusal of Panckhurst J to recuse himself. Words (to the effect) as set out below were exchanged in a heated manner:



Ellis: 

I will rely on my written submissions.



Glazebrook J:
You can’t do that.



Ellis:

Yes I can and I will.



Glazebrook J:
You can’t. What are your instructions?



Ellis:

It is none of the Court’s business what my 



instructions are. I repeat that I will not advance 


oral submissions. 



Glazebrook J: So what you are saying is …



Ellis:

I repeat I will rely on my written submissions I 


am not going to depart from what I said however 


you rephrase what I said I am relying on my 



written submissions.



The Crown was then called upon to start its submissions 
and it did.

886.
The Crown made no submissions on the recusal applications.

887.
In this case the well informed independent observer’s cloak of knowledge is veiled. Like counsel he/she has little meaningful knowledge, as the paperwork has not been supplied. The well informed observer would however fairly conclude Justice Glazebrook was caught with unconscious or apparent bias, if not actual bias, because of her prior involvement in not one, but two, if not three prior steps.

888.
The totality of the refusal to hear submissions on the recusal of the Acting President, the predetermination of the issue, the refusal to produce the warrant, the refusal of Justice Panckhurst to recuse himself, the refusal to refer the matter to a Full Court of 5 Judges, the obvious lack of reasons for that decision, The Presiding Judge asking counsel what his instructions were, and insisting that counsel made oral submissions meant that it would have been abundantly apparent to any independent well-informed observer that this was not an independent or impartial Court or one with that appearance. The independent well-informed observer would have correctly concluded that the appeal was doomed from the start.

46. In the light of this sort of reception to perfectly legitimate recusal applications it is hardly surprising that the Public Issues Committee concluded:


The same problem of course arises in cases of alleged bias, where it is, if anything, more acute. In such, failure to complain can ultimately be fatal to ones position (and could arguably amount to professional negligence); yet simply by raising the issue there is a perceived risk of alienating the decision maker.

47. Before analysis of the Supreme Court’s (Elias, Blanchard and Anderson JJ’s) refusal to set aside its decision, it is wise to set out the summary of the case as presented to the UNHRC to appreciate the full flavour as to what had been happening.

TO THE HUMAN RIGHTS COMMITTEE


The author EMELYSIFA JESSOP of New Zealand, complains under the International Covenant on Civil and Political Rights (“ICCPR” or “Covenant”) and the Optional Protocol of breaches of Articles 2(3)(a), 9(1), 9(3), 10(2)(b), 14(1) 14(2), 14(3)(a), 14(3)(b), 14(3)(c), 14(3)(d), 14(3)(e), 14(3)(g), 14(4), 14(5), 17, 24, and 26.
 

A
Summary of Complaint

1.
Your Author was a 14-year-old child when she was convicted and sentenced to 4 years imprisonment, after a plea of guilty was entered on her behalf without her knowledge or consent. 

2.
At a re-trial the same High Court Judge who had sentenced her to 4 years, now re-sentenced a pregnant girl to 4 years and 8 months imprisonment.

3.
Born of Niuean
 parents, this young immigrant is a victim of numerous Covenant breaches. Not only was her right to the most basic guarantees of due process ignored, but, fatally, her status as a child before the law was not upheld.

4.
The Author’s ordeal through ten
 courts, was based on a child’s understanding of the law, unfamiliar with Court processes and legal concepts, together with her native language of Niuean,
 ignored and unprotected by the State. 

5.
The Author was charged with aggravated robbery on 2 June 1998  which involved a violent attack and robbery of an 87 year old, man in his home. The crime was admitted by the Author’s cousin, aged 15, whose evidence at trial stated that the Author was not present when the offence was committed. This coincides with the victim’s initial statement that one girl robbed him. After two young girls were arrested, the victim later statements alleged that two girls robbed him. Due to the victim’s ill health he did not give evidence at trial. The Author has always maintained her innocence. [see letter by Author and Author’s mother].

5.
The raft of injustices inflicted upon the Author began with her arbitrary detention for the purpose of a police identity parade, shortly after the crime had taken place. The parade, “consented to” while the Author was intoxicated, comprised of a neighbour,
 being driven in a police car after sunset, past a drunken 14 year old girl, who was standing with 5 other girls in the rain on the corner of a city suburb.

6.
Hours later, the Author denied the offence at the Police Station. A “confession” of the crime followed, compelled by the pressures of both the police and mother, which began with the words “I am going to lie now” spoken in the Author’s native, Niuean, on a video tape. The significance of these words was neither understood nor acknowledged by the authorities, and nor even by her own mother who was present “to protect,” her until it was too late. The Author’s only safeguard in respect to her vulnerable status consisted of a “support person” which was performed by her mother, who had a conflict of interest by representing both the Author and her cousin, each presenting conflicting stories. 

7.
The injustices already done were however magnified when this child’s claim of innocence remained suppressed by the system, resulting in her being sentenced not in the Youth Court, but in the High Court to 4 years imprisonment where no child friendly procedures applied.

8.
The first of three appeals to the Court of Appeal failed to recognize her special status as a child, and failed to ensure that the proceedings were stayed, on the grounds of the violations of rights suffered so far, and, particularly, the issue of pre-trial delay, nine months at the time of the first appeal hearing. The result was a mere recommittal to the Youth Court, and a total failure to comprehend that any delay was exacerbated from a child’s perspective. No name suppression was applied in respect of this 14 year old. 

9.
In its turn, the Youth Court failed to ensure that the Author’s case remained in its jurisdiction, and again committed the case to the High Court. This decision multiplied the existing procedural and substantive breaches, with the following far-reaching consequences: 

	(i)
	Serious error of principle in recommitting to High Court and failure to 
take into account paramountcy of welfare of child;



	(ii)
	Total trial delay consisted of 16 months; (3 June 1998-13 October 1999)



	(iii)
	The same High Court Judge who had previously unlawfully sentenced the Author to 4 years presided over the jury trial;



	(iv)
	The only factual witness as to the crime was not called to give evidence and was unable to be cross-examined;
 



	(v)
	There was no attempt made to ensure that the Author could participate in the criminal proceedings effectively, in respect to her status as a child;



	(vi)
	A child, 6 months pregnant, was unlawfully sentenced as an adult and received an excessive and disproportionate 4 years and 8 months, with no provision for rehabilitation. 




10.
Imprisoned shortly before her fifteenth birthday, the Author became both the State’s youngest imprisoned offender, and soon-to-be youngest mother in prison. She nevertheless fell victim to further unlawful conduct on the part of State authorities, by giving birth after many hours of being handcuffed whilst in labour, being finally un-cuffed for the actual birth.
 [See (letter by Author in respect to incident and  (letter by Author’s father and (letter by Prison Manager)]
11.
If that was not bad enough, her second and third appeals only made matters worse.
12.
In respect to her second appeal, the Author’s right to challenge her conviction, even in this extraordinary context, was seriously violated, by an unlawful ex parte dismissal of her appeal. The subsequent successful appeal to the Judicial Committee of the Privy Council
 revealed that the Court of Appeal’s practice was “purely formalistic and mechanical, involving no exercise of judicial judgment, [being] the phenomenon of tabulated legalism against which Lord Wilberforce had warned against in Fisher” contrary to “fundamental conceptions of fairness and justice” and which “distinguished between rich and poor.”

13.
The Author’s third appeal to the Court of Appeal was in 27 October 2005, nearly 6 years
 since the appeal was first lodged in 14 December 1999 and nearly 3 years since she had completed her sentence of imprisonment. This appeal was before a hostile Court, which was not an impartial tribunal. The Court of Appeal however failed to grasp the systemic appellate delay that had occurred, and similarly made no moment of the Author’s rights as a child throughout her long journey of the domestic criminal justice system. Significantly, only a cursory mention of the Covenant and the Convention was made and no recognition was extended to the lack of domestic special protections conferred on children at the time of trial.
 
14.
In a judgment, which comprised of 4 paragraphs, an application for leave to appeal to the Supreme Court
 was dismissed without an oral hearing on 27 March 2006. The only reference to the Author’s rights as a child consisted of a one line statement that counsel “makes a very general appeal to the International Convention on the Rights of the Child and international jurisprudence on the Convention but it is not apparent how, if there had been any breach of the Convention, it could have led to unfairness in the trial in the particular case.”

15.
Three Judges on the papers dismissed this leave application. Neither Elias CJ nor Tipping J had recused themselves despite sitting on earlier appeals. An application to set aside the unlawful leave judgment was lodged on 17 August 2007 with no acknowledgment from the Supreme Court that they had received it. As at the date of the Author’s lodging of her UN Communication (16th October 2007), there is still no response from the Supreme Court and hence she has been further denied access to justice in her ultimate appeal, by the Supreme Court itself not complying with the rule of law and Article 14.
16.
The Author’s final step in the domestic criminal justice system in her appeal to the Supreme Court shows that the Covenant is mere “window dressing” in New Zealand, if it is even that. 

17.
See Oertly’s
 commentary in regard to a previous domestic challenge made before the Court of Appeal based on the Covenant:


It is striking that in the single case to date where the Committee has found a violation, a full Bench of the Court of Appeal had on an earlier occasion, in somewhat startling fashion, simply found it unnecessary to address any challenges based on the Covenant to the preventive detention regime, including precisely the claim of insufficient review prior to the 10 year point of sentence which was later successful before the Committee.

18.
The extensive Covenant and Convention breaches are detailed below.

19.
Particular concerns are that the Author was denied a fair hearing and that she was convicted by the same Judge who had already sentenced her, in the absence of the complainant who could not be cross-examined and on a so-called confession which began with “I am going to lie now”. Her first appeal resulted in a trial which was grossly unsatisfactory and her second appeal was “purely formalistic and mechanical.” Her third appeal was before a hostile Court which was improperly constituted. Her fourth appeal to the Supreme Court was dismissed by 3 Judges, two of whom were party pris. Her fifth appeal received not even a courtesy response from the Supreme Court, much less a hearing. 

20.
The Author has suffered as at October 2007 nearly 8 years undue trial and appellate delay and has consequently suffered a most serious breach of a child’s right to be brought as speedily and as expeditiously as possible for adjudication.  

Supreme Court Chronology

48. A Chronology of events in respect of the Supreme Court is also helpful:

	
EVENT


	DATE

	Application for leave to appeal filed 


	December 2005

	Judgment (Dismissal of leave) [Tab 4]


	March 2006

	Preparation of Communication to 

UNHRC (pro bono) [Tab 14]


	2006-2007

	Application for leave to set aside dismissal of leave filed with first set of submissions. [Tab 5]


	17 August 2007

	Two month interregnum no response from Supreme Court


	17 August-18 October 2007

	Second set of submissions [Tab 6]


	16 October 2007

	Legal Aid refused
	17 October 2007



	Third set of submissions [Tab 7]and final UNHRC Communication filed


	18 October 2007

	Minute of Anderson J [Tab 8]


	18 October 2007

	Memorandum of Tipping J [Tab 9]


	18 October 2007

	Fourth set of submissions [Tab 10]


	19 October 2007

	Crown submissions filed [Tab 11]


	25 October 2007

	Legal Aid granted


	10 December 2007

	Fifth set of submissions [Tab 12]


	14 November 2007

	Judgment [Tab 13]


	30 November 2007


Delay in seeking Rehearing

49. The reason for the delay in applying for the setting aside application were explained in the fifth set of submissions [Tab 12 ]:


15.
The Crown state wrongly—On 17 August 2007, almost 17 months later, the applicant brought the present application.  The delay remains unexplained.


16.
The Applicant in her original submissions to set aside said—Whilst drafting what is to date and hopeful will always be the most extensive communication to the United Nations Human Rights Committee in respect of a client, it became clear that Counsel has missed the grounds on which this application has arisen as the hearing was on the papers, and the identity of the Judges involved was not disclosed in advance, breaching natural justice, and causing the current problem.


17.
Some at least 20 Judges were involved pre Taito, and 7 since. There is no way the applicant could be expected to recognise repeat sitting of Judges, and counsel simply missed it.


18.
The delay was explained.

50. What remains unexplained and of course uncommented upon by Crown Counsel, and the Supreme Court was the delay in the Supreme Court.

51. Counsel having fruitlessly waited two months whilst the Supreme Court remained struck with paralysis,
 complained of the delay, and filed the finalised communication to the UNHRC, simultaneously in Geneva, and the Supreme Court.

52. The next day, the Legal Aid Agency on 17 October 2007 refused aid for this application as:


“The agency can find no basis upon which this application can progress before the Supreme Court ”

53. It is not unreasonable to assume, if legal aid had been refused because the Agency declined on the basis that there was nothing before the Supreme Court. 

54. Counsel responded to the Supreme Court in the third set of submissions 


Not only then has the Supreme Court stood mute, but this has also now caused actual prejudice. 


Somewhere between $1,000-$2,000 alone will have been spent in the disbursements required to get all the documentation before this Court, and given that the Applicant is a beneficiary, no doubt counsel will have to pay for that.

55. This very properly produced a minute of Anderson J, and a Memorandum from Tipping J.

56. Ms Jessop reserved her rights in respect of the memorandum from Tipping J, as she considered it most unhelpful and incomplete, and that memorandum has caused the secret lobbying of Parliament—Complaint C to be made.

57. The Crown filed its first and only set of submissions in respect of all these events, which in the 5th set of Ms Jessop’s submissions were described in Paragraph 1 as The Crown’s submissions are replete with legal errors, omissions, and on the basis of R v Siloata
 fail to achieve the standards expected by this Court.

58. It is regrettable that the Crown submissions [Tab 11] do not take a position on delay, or realistically address the issued raised by Ms Jessop, or make any contribution to the advancement of human rights.

Events Since Communication Lodged

59. A draft communication was lodged and simultaneously filed as a supporting document in the Supreme Court in the setting aside application. This was met with a remarkable two-month silence without even as much as an acknowledgement from the Supreme Court of the lodgment of the application to set aside. 

60. The Court’s usual practice is to advise counsel the next day of timetabling requirements. Given that an issue in the appeal was undue appellate delay, it is all the more remarkable no response was received. Whilst the Court comments on counsel’s usual practice this is very selective, and the Supreme Court made no mention of why it departed from its usual practice. 

Dismissal of the setting aside application by three Judges two of which were Judges in their own cause.

61. The Supreme Court on 30 November 2007 dismissed the application to set aside the judgment. 

62. The UNHRC will be advised of these developments in supplementary submissions, on the communication. (The issue of simultaneous communications is dealt with below).

63. The Supreme Court which sat and dismissed leave on 27 March 2006 consisted of Elias CJ, Blanchard and Tipping JJ. 

64. The Court dismissing the application to set aside that judgment was extraordinarily two of the very same Judges, who had already dismissed the application for leave which was being sought to be set aside—Elias CJ, & Blanchard J sitting with Anderson J. 

65. Having already complained of perceived bias in respect of the first Supreme Court dismissing the leave to appeal application on the papers, and a failure to notify the appellant of who the Court were, the Court again failed to advise who the Court were, and again dismissed the application on the papers.

66. The Court was advised in the 5th set of submissions that a complaint would be made to the Special Rapporteur on the issue of lobbying Parliament. 

67. On reflection NZCCL, and myself now make a more extensive complaint. 

68. The reasons advanced why the Chief Justice should recuse herself were set out in the fifth set of submissions on the application to set aside in these terms:



Prior Involvement of Elias CJ as Chief Justice and 


earlier as Elias J


27.
For two reasons, the Chief Justice’s involvement in the original appeal was, contrary to the Crown’s assertion, not limited to a technical legal point. First, the gravamen of the appeal is that the Convention and ICCPR were ignored, and in terms of appellate Courts this started with that first Court of Appeal, on which Elias J (as she then was) sat, and which ought to have entered a stay. Consequently the then Elias J’s involvement is not restricted to a technical matter. Her Honour’s involvement caused both serious Convention and ICCPR breaches by totally ignoring them, thereby breaching the law and setting a bad example to the Courts below, as well as failing to enter a stay, or signaling to the Court below it should consider such an application.


28.
The Crown submissions entirely fail to deal with these issues.


29.
Secondly Her Honour’s involvement as Chief Justice was to nominate Justice Panckhurst to the third Court of Appeal. The constitutionality of Justice Panckhurst sitting on that Court of Appeal was sought to be appealed, on the grounds that the appointment was invalid. Her Honour was thus placed in a position of being Judge in her own cause.


30.
Given that the warrant to appoint was not produced, Her Honour’s breaches may have been compounded here. It is notable that Her Honour, unlike in Beckham v The Queen (an application for Special Leave to Appeal to the Judicial Committee) did not produce a Memorandum as to process. 


31.
The original submissions for leave included the following submission:

12.
Likewise the question of a High Court judge being shielded from challenge by administrative practice from having his/her “warrant” inspected are contrary to the concept of open courts, and open justice and the rule of law itself. These issues are of profound importance, and quite contrary to the effective practice of the Chief Justice (pre Supreme Court) currently being litigated in Wikio before the High Court. 

13.
The Chief Justice’s Memorandum explaining the process is annexed. (No bundle of authorities being necessary).

69. Additional to those submissions it is unknown whether the Chief Justice associated herself with the secret parliamentary lobbying, or disassociated herself with the propriety of making those submissions, (the subject of the second part of the complaint dealt with below), and had expressed a prior view as to whether there was any miscarriage of justice in any of these cases, as it is alleged Tipping J and others Judges did. See 5th set of submissions:


65.
Plainly any Judge (Tipping, McGrath, Gault JJ) who has stated, that there is no miscarriage of justice in these Taito cases, or associated himself with that proposition, or appeared to, should recuse himself.


66.
Further issues arise as a result of secret judicial lobbying. The Court will be well aware of the concept of open courts and open justice. Secret evidence to MPs and  Parliamentary Committees creates a problem with that concept, equally it infringes Ms Jessop’s right to receive information as part of her rights to freedom of expression. Everyone has the right to freedom of expression, including the freedom to seek, receive, and impart information and opinions of any kind in any form. 


67.
Putting those concepts together Ms Jessop also has the NZBORA s25(e) right to be present at the trial and to present a defence, which also applies to appeals, and the right to appeal itself under s25(h). She also expressly invokes the equivalent ICCPR rights particularly in view of her impending Special Rapporteur complaint.


68.
In order to fully advance that right she now expressly seeks from the lobby judges full disclosure of what they said to Nandor Tanczos MP, and the two Select Committees in order to fully advance her defence, and enhance her recusal applications.

70. It is not impossible, and it is hoped that that the Chief Justice did disassociate herself from this unfortunate lobbying, or at least expressed an opinion that it was unwise.  Her Honour as Chief Justice was at the time (the Privy Council being the final appellate court) the most senior NZ Judge, and senior ranking judge in the Court of Appeal. If for example she did express an opinion that lobbying should not occur, or for that matter did not express an opinion, or alternatively supported the lobbying this would presumably have become clear from the disclosure requested of the Judges in the 5th set of submissions.

71. However the Supreme Court ignored this request for disclosure, thereby preventing Ms Jessop or the NZCCL commenting further. Ms Jessop indicated she could not finalise her recusal application until she knew what happened. Her 5th set of submissions stated:


68.
In order to fully advance that right she now expressly seeks from the lobby judges full disclosure of what they said to Nandor Tanczos MP, and the two Select Committees in order to fully advance her defence, and enhance her recusal applications.

Reasons advanced by the Supreme Court including the Chief Justice for the Chief Justice not recusing herself.

72. The Chief Justice failed to recuse herself as the Court maintained the 1999 appeal that the Chief Justice had previously sat on was not the same as the current appeal. The current appeal arose from a third Court of Appeal ruling post the Privy Council judgment in R v Taito.
 See Paragraph 6 of the judgment of 30 November 2007 [Tab 13]. 

73. Whilst that is of course technically correct, it is primarily irrelevant, as what was being argued that the first appeal should have taken due respect for the Convention and the ICCPR and entered a stay. The legal reasoning was not just grossly inadequate, but ignored the grounds of appeal causing an unfair appeal.

74. The real reason in the writer opinion that the same Judges sat and did not properly consider the issue of Judges in their own cause relates to Complaint B that there are insufficient Judges in the NZ Supreme Court, as it only had a possible 7, whereas Pinochet
 needed 15. This however only became clear when the same Judges (Elias CJ and Blanchard J sit again on the setting aside application).

75. What was being argued was that the Court of Appeal on which her Honour sat: 



(i)
failed to apply the Covenant or Convention on the Rights 


of the Child, and



(ii)
should have entered a stay of proceedings; and



(iii) 
by not entering a stay had caused undue appellate 



delay; and



(iv)
caused the lower courts to follow this poor legal example.

76. The Supreme Court says at Paragraph 6 It is necessary for there to be some real ground for doubting the ability of the judge to bring an objective judgment to bear, —what more real ground could there be than that first Court of Appeal ignoring the Covenant and Convention, failing to enter a stay, causing extensive appellate delay, and having all those points raised as grounds of appeal, and expecting a Judge involved in that process to be objective. This approach not only fails to consider the point of view of a well informed objective observer, but also fails to address being Judge in one’s own cause, an automatic ground of recusal. [See discussion of Pinochet and Re P (A Barrister) below.]

77. The views of the appellant whilst important albeit not necessarily decisive are entitled to be advanced and seriously considered. See Chmelí v. The Czech Republic
 where the European Court of Human Rights in 2005 stated:


1.  The Court reiterates that it is of fundamental importance in a democratic society that the courts inspire confidence in the public and, above all, as far as criminal proceedings are concerned, in the accused. To that end it has constantly stressed that a tribunal must be impartial.


There are two tests for assessing whether a tribunal is impartial within the meaning of Article 6§1 of the Convention: the first consists in seeking to determine the personal conviction of a particular judge in a given case and the second in ascertaining whether the judge offered guarantees sufficient to exclude any legitimate doubt in this respect (see Pullar v. the United Kingdom, judgment of 10 June 1996, Reports of Judgments and Decisions 1996‑III, § 30).


2.  The personal impartiality of judges must be presumed unless there is evidence to the contrary (Cianetti v. Italy, no. 55634/00, § 37, 22 April 2004). As to the objective test it must be determined whether, irrespective of the judge's personal conduct there are ascertainable facts which may raise doubts as to his or her impartiality. In this respect even appearances may be of some importance. This implies that in deciding whether in a given case there is a legitimate reason to fear that a particular judge lacks impartiality, the standpoint of the person concerned is important but not decisive. What is decisive is whether that person's fear can be regarded as objectively justified (see Ferrantelli and Santangelo v. Italy, judgment of 7 August 1996, Reports 1996-III, § 58; and Morel v. France, no. 34130/96, § 42, ECHR 2000‑VI).

78. Elias CJ (and Blanchard J) were also Judges in their own cause as they were the Judges who had made the decision dismissing the appeal. 

79. The original submissions in support of the application stated:


43.
See the question of whether Lord Hoffman should have sat in the Pinochet case. Where originally Lords Nicholls, Steyn Hoffman, Slynn, and Lloyd sat, but Lords Browne-Wilkinson, Goff, Nolan, Hope, Hutton decided the application to set aside: Lord Browne-Wilkinson’s concluding words being:



It was for these reasons and the reasons given by my noble 
and learned friend Lord Goff of Chieveley that I reluctantly felt 
bound to set aside the order of 25 November 1998. It was 
appropriate to direct a re-hearing of the appeal before a 
differently constituted Committee, so that on the re-hearing the 
parties were not faced with a Committee four of whom had 
already expressed their conclusion on the points at issue.

44.
This sequence of events is particularly regrettably as NZ does not have 15 Supreme Court Judges (the number of Law lords sitting in sequential Pinochet hearings). 


45.
Until the leave application there were few Judges of the Supreme Court not previously involved in the Jessop case, which now causes practical problems for the ongoing management of the case.

80. The real reason, the insufficiency of Judges, is interlinked with the question of Judges in their own cause. This is discussed by Lord Browne-Wilkinson in Re Pinochet
 where His Lordship clearly articulates the law on this fundamental principle: 



The fundamental principle is that a man may not be a judge in 
his own cause. This principle, as developed by the courts, has 
two very similar but not identical implications. First it may be 
applied literally: if a judge is in fact a party to the litigation or 
has a financial or proprietary interest in its outcome then he is 
indeed sitting as a judge in his own cause. In that case, the 
mere fact that he is a party to the action or has a financial or 
proprietary interest in its outcome is sufficient to cause his 
automatic disqualification. The second application of the 
principle is where a judge is not a party to the suit and does not 
have a financial interest in its outcome, but in some other way 
his conduct or behaviour may give rise to a suspicion that he is 
not impartial, for example because of his friendship with a 
party. This second type of case is not strictly speaking an 
application of the principle that a man must not be judge in his 
own cause, since the judge will not normally be himself 
benefiting, but providing a benefit for another by failing to be 
impartial.

81. In Re P (A Barrister)
 the question of Judges in one own cause was in issue. A barrister challenged the Professional Conduct Committee for apparent bias. The hearing before the Visitors of Appeal, Colman J, Julia Clark and Sara Nathan, held that one of their number was recused as acting as a Judge in her own cause. The Headnote reads in part: 


that the common law principles of automatic disqualification by reason of being a judge in one’s own cause and of disqualification on the grounds of apparent bias applied as fully to the members of such tribunals as they would apply to a High Court judge hearing proceedings in court; that the key consideration for the purposes of automatic disqualification at common law in a case where the judge or tribunal member was not a party to the proceedings was whether the appearance in court of the relationship between the judge and a party indicated that they had a common interest; …that person was acting as judge in his/her own cause at common law and was or that reason automatically disqualified; and that, accordingly, the lay representative would be recused (post, paras 83, 86, 87, 89, 91, 93). 

82. The case continues citing Dimes v Proprietors of Grand Junction Canal
 and Pinochet:


36 It In particular it was submitted on the basis of that authority that, although a judge might not be a party to the litigation before him, he could not properly hear the case if he had relevant links or any relevant association with a party to the effect that he shared the interest of that party in the outcome of the case. In such a case it would not matter that he could be shown personally to be impartial: the rule of disqualification operated automatically, regardless of objective suspicion of actual bias.


43 Further Lord Steyn applied the test of a real possibility of unconscious bias in the following manner, at para … 22: 

“The informed observer of today can perhaps ‘be expected to be aware of the legal traditions and culture of this jurisdiction’ as was said in Taylor v Lawrence [2003] QB 528, 548-549, paras 61-64, per Lord Woolf CJ. But he may not be wholly uncritical of this culture. It is more likely that in the words of Kirby J in Johnson v Johnson 2001 CLR 488, 509, para 53 he would be ‘neither complacent nor unduly sensitive or suspicious’: compare also [2002] IRLR 225 (second col).” 


46 The appellant also relies on the decision of the Court of Appeal in Sengupta v Holmes (Lord Chancellor intervening) The Times, 19 August 2002… He referred to the decision of the Supreme Court of South Australia Southern Equities Corp Ltd v Bond (2000) 78 SASR 339 and the following passage from the judgment of Bleby J, at para 126, which he set out at para 10: 

“Judges are accustomed to defining standards of behaviour by reference to what would be done by a reasonable person. Most judges would claim to be reasonable people, and to be able to make such judgments on behalf of the community of which they are representatives. However, when one is required lay observer, the judge is cast in a much more difficult role. Admittedly, the observer is it the judge deciding an apprehended bias claim is not and never can be a lay observer. In order to determine the likely attitude of a fair-minded lay observer, the judge must be clothed with the mantle of someone the judge is not. One must avoid the natural temptation to view the judicial conduct, state of knowledge, association or interest in question through the eyes of a professional judge. An apprehension of bias by pre-judgment is based on a perception of human weakness. Given the double use of ‘might’ in the current formulation of the test for apprehended bias, one must be particularly careful not to attribute to the lay observer judicial qualities of discernment, detachment and objectivity which judges take for granted in each other.” 


48 Having reviewed the relevant English and European Court of Human Rights decisions. Laws LJ concluded, at paras 35-37:


… 


6) Who is the fair-minded and informed observer?


Our fair-minded and informed observer must surely have these matters in mind. That does not turn him into a notional lawyer. It merely reflects his fair-mindedness. However much we may in the name of the public confidence be prepared to clothe our observer with a veil of ignorance, surely we should not attribute to him so pessimistic view of his fellow man’s own fair-mindedness as to make him suppose that the latter cannot or may not change his mind when faced with a rational basis for doing so. That is, I think, what this case involves: not merely the ascription to the notional bystander of a putative opinion about the thought processes of a judge, but the the ascription of a view about how any thinking, reasonable person might conduct himself or herself when, in a professional setting, he or she is asked to depart from an earlier expressed opinion. The view which Miss O’Rourke submits should be ascribed to the bystander does much less than justice, I think, to the ordinary capacities of such a person. In my judgment therefore, it is not a view which the fair-minded and informed observer would entertain.”

83. The Supreme Court makes no analysis of why either Ms Jessop or a well-informed fair minded observer would not conclude there was bias, or the  perception of bais, and the Supreme Court failed to consider the issue of being a Judge in one’s own cause.

Matters not addressed by the Supreme Court when considering the recusal application of the Chief Justice

(a)
Natural Justice

84. If it were not proper for Tipping J to sit, it was equally improper for Elias CJ to sit [Para 7 of the judgment]. It is extraordinary that Judges alleged to be biased should on this occasion themselves determine whether or not they were biased.

85. The question of natural justice
 and a breach of s 27 of the New Zealand Bill of Rights Act was likewise alleged because the appellant was not notified of the composition of the leave Court, “ thus preventing her from objecting to Elias CJ and Tipping J sitting” This was raised in the context of the Supreme Court failing to advise Ms Jessop who the Court on the papers was to consist of. See Para 2 of the judgment.  

86. Paragraph 7 by the judgment attempts to shift the blame to counsel whose behaviour is described as—Contrary to his usual practice, counsel for the applicant did not draw the Court’s attention to Tipping J’s involvement some six years previously in the appeal, which gave rise to the application for leave. 

87. It does not take a rocket scientist to work out that not following his usual practice was impossible, as the Court did not notify the appellant of who the coram was.

88. However that is not the main complaint as to that point. Counsel’s usual practice does not have the force of law. If counsel had wanted for proper reasons not to adopt his normal practice there was nothing wrong in that. 

89. The real problem is that the Court does not have a proper system to determine whether its members have sat on Courts below, it cannot rely on counsel being helpful, and counsel even if he had wanted to be helpful cannot be if the Court as it did on the application to set aside, refuse to notify counsel who the Judges would be.

(b)
Chief Justice’s involvement in appointing Justice Panckhurst as a Temporary Court of Appeal Judge.

90. The question of the Chief Justice effectively appointing Justice Panckhurst to the third Court of Appeal in 2005 and whether this appointment was lawful, and hence whether the third Court of Appeal was lawful was another important appeal point which was not addressed.

91. This issue was of prime importance in the appeal, as if Panckhurst J was not properly appointed, there had been yet again no lawful Court of Appeal sitting.

92. On a previous occasion the alleged failure of the Chief Justice to cause a proper appointment of Court of Appeal Judges because of a failure to carry out the statutory process by properly nominating and consulting, had caused the Chief Justice to provide a memorandum as to the process. That issue is still the subject to unrelated judicial review proceedings. 

93. Given the refusal of the Court of Appeal to allow inspection of the warrant of Justice Panckhurst, the constitutionality of the Court of Appeal was effectively beyond challenge; more is said on that below.

94. The underlying issue behind High Court Judges sitting for a short period in the Court of Appeal, and then returning to the High Court is best articulated in the words of Lord Hope quoting Lord Emslie, Lord President in Kearney v HM Advocate
: 



It reflected the fact that Lord Emslie had already made 



it clear that he was firmly opposed to the appointment of temporary 

judges to sit in the Court of Session and the High Court of 



Justiciary…His opposition was not, I think, based on any doubts 


that he may have had about the independence and impartiality of 


the persons 
appointed to act as temporary judges.  His concern 


was for the quality of justice.  As he put it later in an interview 


which he gave to Bruce McKain, the Law Correspondent of The 


Herald 
newspaper, which was published on 26 October 1993, it 


seemed to him to be totally wrong that people whose cases were 


important enough to be dealt with in the Court of Session and the 


High Court of Justiciary should have to have their cases disposed 


of by people 
who were not proper judges selected to do the 


work.  In his view this was rather a fraud on the public.  It 


was, as he put it, a 
nasty, cheap solution to the problem 


caused by the increased workload.  He remained firmly opposed 

to this idea despite the review body’s recommendation.  It was not 

until he left office on 30 September 1989 and I succeeded him as 


Lord President that the necessary legislation was introduced.  I 


have to confess that I bear much of the responsibility for the way 


the system was introduced and for the way in which, before the 


coming into force of the Scotland Act 1998, it was operated.

95. This is made even worse in NZ by the smallness of the country’s population and the size of the bench, so that Judges sitting on appeal would return after 3 months or less to the High Court,
 and could be writing Court of Appeal judgments whilst sharing the High Court Judges common room with the very Judges whose judgments are being appealed.

96. That very paragraph of Kearney v HM Advocate was handed up to a Divisional Court of Appeal, and then read to the Court and adopted as that appellant’s argument in R v Davis.
 That Court of Appeal said:


[22] In oral argument, and without prior notice to the Court or to the Crown, Mr Ellis advised that he “reserved” (apparently in anticipation of a further appeal to the Supreme Court) the further argument that the present appeal must succeed because it was heard, unlawfully, by the Criminal Appeal Division of this Court. 


[23] That Division, counsel went on to submit in inappropriate language, cannot provide a “fair trial” (presumably a fair hearing of the appeal) but provides a “cheap and nasty” determination because the percentage of criminal appeals is much higher than the percentage of civil appeals heard by a Divisional Court.  (We do not pretend to understand the logic of this point).

97. How reading a judgment of the Privy Council and adopting the views therein can be viewed as inappropriate language, illustrates the problem of making such an application. Equally not recording that counsel was reading from a Privy Council judgment is mischievous, and demeaning of Counsel and the Bar. That the Court did not understand the point is perhaps a clear example of why an independent observer would conclude the Court so composed, is in the words of Lord Emslie:

 
… a fraud on the public.  It was, as he put it, a nasty, cheap solution to the problem caused by the increased workload.

98. The Court was on this occasion properly assisted by the Crown, and invited to seek written submissions from the appellant on the constitutionality of the Court, a submission in which the appellant joined. Yet the nearest record of this appears as:


[27]  We told Mr Burston [for the Crown] that, if necessary, we would afford him the opportunity to make written submissions on the proposed further ground of appeal. In the event, we do not find it necessary to do so. 

99. Surely if the Court as it stated in paragraph 23 of the judgment (We do not pretend to understand the logic of this point) should have taken the opportunity to clarify what the point was, either there and then or especially in view of the submissions of the parties in respect of written submissions had sought written submissions. However, Venning J one of the third Judges sitting and a member of the High Court on secondment to the Court of Appeal, somewhat pointedly said, “Are we ever going to get to the facts of this case” at about 10.30 am approx 25 minutes after the Court started. Hardly surpassingly, the details of the challenge were not elaborated upon fully.
100. In respect of complaining of bias in the context advanced by the Public Issues Committee, such a complaint is indeed fatal.

Ms Jessop’s Grounds of Appeal were Extensive

101. The Grounds of Appeal for Ms Jessop’s application for leave to the Supreme Court which were dismissed in 4 paragraphs were summarised as follows in Your Author’s submissions to the Supreme Court:



Constitutional Questions:

E. Unlawfully constituted Court of Appeal breach of s25(h) NZBORA and Article 14(5) ICCPR—judgment for a second time a nullity;

F. The Court of Appeal was neither independent nor impartial: 

i. Justice Glazebrook party pris;

ii. Court refused to hear submissions—predetermination/bias;

iii. Section 58G Judicature Act cannot protect a Court of Appeal Judge;

iv. Justice Panckhurst’s appointment unlawful, or his sitting was unlawful as Court not open or public;

v. Refusal to allow inspection of “warrant” unlawful;

vi. Section 58G incompatible with Article 26 ICCPR, and declaration sought;

G. Unlawful payment of Justice Panckhurst in breach of Judicature Act and independence and impartiality principles;

H. Court failed to adjourn to a Court of Five.



Undue Delay and Child Rights

I. Undue Appellate Delay s 25(b) NZBORA and ICCPR Article 14(3)(c)—That the approach of this Court to the question of undue delay was wrong in principle, misinterpreted the true position of the Privy Council in Mills v Her Majesty’s Advocate [2002] UKPC 2 and that a stay of proceedings should have been entered, as the Appellant was prejudiced by delay;

J. Multiple failures to consider Section 25(i) NZBORA; 

K. Multiple failures to consider Convention on the Rights of the Child.



ID/Arrest/Video/Confession

L. Identification—Consensual attendance finding wrong in law; 

M. No unlawful arrest of detention prior to ID wrong in law;

N. Video evidence wrongly admitted;

O. Confession/Statement Against Interest finding wrong in law;



Court Related errors

P. Re-Committal to High Court error of law;

Q. Undue trial delay breach of s25(b) and(i) NZBORA and ICCPR; equivalents.

R. Bias of trial judge-finding wrong in law and principle;

S. Failure to confront victim finding a breach of equality of arms and wrong in law.



Summing Up

T. Summing up- provides inadequate warning.



Sentence 

U. Sentence appeal insufficient weight given to age of Appellant or Convention or section 25(i).

102. In respect to the bias of the trial judge ground, Ms Jessop’s affidavit at Appendix D details the failure of the Court and her lawyer to advise her that she could object to the trial judge sitting in her new trial, having previously convicted and sentenced her to imprisonment. She did give any informed consent to either Potter J or Robertson J sitting in the High Court. (See UNHRC paragraphs 601-657 especially 624). 

103. The international dimensions of the Author’s case were partly illustrated as follows by this submission:


International Dimensions

The failure to hear such issues of profound public importance by the Court of Appeal, and if the Court were to decline leave would seriously undermine the administration of justice, and would undoubtedly be the subject of comment by the United Nations Human Rights Committee, particularly as declarations concerning international rights are in issue. 


In Taito in this Court, the Court dismissed without granting leave the serious question of Covenant undue delay jurisprudence, which is again relied upon.


With respect this Court must cease ignoring ICCPR challenges, squarely presented.


For interesting view on this topic see the Article by a member of the UNHRC Secretariat, Paul Oerty:


It is striking that in the single case to date where the Committee has found a violation, a full Bench of the Court of Appeal had on an earlier occasion, in somewhat startling fashion, simply found it unnecessary to address any challenges based on the Covenant to the preventive detention regime, including precisely the claim of insufficient prior to the 10 year point of sentence which was later successful Committee. Fn 67


Fn 67 See R v Leitch CA195/1997.[
] judgment of 8 October 1997, where Richardson P, for the Court stated at page 15: ‘Mr Ellis [for the appellant] submitted … (2) that as currently applied in New Zealand, preventive detention is in breach of the International Covenant on Civil and Political Rights: the detainee’s position is not regularly reviewed within the 10 year period; the detainee is not provided with treatment until near the end of the 10 year period; and the sentence incorporates punishment for possible future offending. It is unnecessary for present purposes to go into the arguments except to note the response for the Crown: … (2) that the central issue for the court is the appropriateness of the sentence imposed in terms of domestic law, with the complaints machinery via the Optional Protocol to which New Zealand has acceded and the periodic reporting requirements to the United Nations Human Rights Committee being the appropriate mechanisms for addressing the question whether New Zealand is fulfilling its international obligations under the International Covenant.’ 


 [Bold Added]


In the current appeal, there are of course two international conventions directly in issue the ICCPR, and the Convention on the Rights of the Child.

104. Those grounds were “reconsidered” in the 30 November 2007 judgment. Despite having the advantage of the 300-page communication to the UNHRC the vital Covenant, Convention, challenge to the confession and absence of complainant grounds received no mention at all. 

Failure to address issues—unfair appeal

105. The Supreme Court systemically ignored the major complaints regarding the Chief Justice, who then sat again.

106. Indeed even Justice Blanchard sat again despite only a limited waiver being given. The waiver given was in these terms:


Obviously Elias CJ, Blanchard and Tipping JJ should not sit…



Necessity to Waive Rights to allow Court of 2 Judges to 

sit


…


72.
After much soul searching, and not in any way wishing to rank the various alleged errors by members of the Judiciary and out of necessity, the conclusion reached is that Justice Blanchard’s inadvertent sitting on the 2005 leave application, outside of the Taito era is the least objectionable action of those involved.


73.
The Applicant would in those circumstances waive any objection to Blanchard J sitting for the limited purpose of convening a court for the purpose of determining what process should apply to this application.

107. Clearly if notification had been received that the Chief Justice and Blanchard J were sitting, further objection would have been made to both. The waiver for Blanchard J to sit was only if he sat with Anderson J (the Supreme Court having jurisdiction on leave applications to sit with two Judges) it was not envisaged that his Honour would sit on the papers again with the Chief Justice whom objection had clearly been taken to. 

108. In addition what was not clear was whether the Chief Justice and/or Blanchard J associated themselves or dissociated themselves with the secret lobbying of Parliament, and the Court neatly sidestepped addressing that issue.

109. The full grounds for the alleged errors of the Supreme Court are set out in the Communication to the UNHRC, paragraph 1009, in respect of the application for leave, and paragraphs 1069 in respect of the application to set aside, but do not include submissions on the 30 November 2007 set aside application set our above which occurred after the Communication was lodged, however these submissions are the basis for a follow up communication made by the Author Ms Jessop. 

Complaints not before more than one International Forum

110. Whilst Ms Jessop is the author of an extensive communication to the UN Human Rights Committee, that communication alleges numerous breaches of the Covenant and Convention, this complaint takes the issues into a more systemic arena, and Ms Jessop is well aware of 


ARTICLE 5(2)(a), OPTIONAL PROTOCOL 


The Committee shall not consider any communication from an individual unless it has ascertained that: 


(a) the same matter is not being examined under another procedure of international investigation or settlement. 

111. Given she is not the complainant here, and hopefully this complaint will be determined prior to the UNHRC considering the communication which was lodged in November 2007, no problem should arise, See Baboeram et al v Suriname (146, 148-154/83):


9.1 With respect to the admissibility of the communications the Human Rights Committee observed firstly that a study by an intergovernmental organization either of the human rights situation in a given country (such as that by IACHR in respect of Suriname) or a study of the trade union rights situation in a given country (such as the issues examined by the Committee on Freedom of Association of the ILO in respect of Suriname), or of a human rights problem of a more global character (such as that of the Special Rapporteur of the Commission on Human Rights on summary or arbitrary executions), although such studies might refer to or draw on information concerning individuals, cannot be seen as being the same matter as the examination of individual cases within the meaning of article 5, paragraph 2 (a), of the Optional Protocol. Secondly, a procedure established by non-governmental organizations (such as Amnesty International, the International Commission of Jurists or the ICRC, irrespective of the latter's standing in international law) does not constitute a procedure of international investigation or settlement within the meaning of article 5, paragraph 2 (a) , of the Optional Protocol. Thirdly, the Human Rights Committee ascertained that, although the individual cases of the alleged victims had been submitted to IACHR (by an unrelated third party) and registered before that body, collectively, as case No. 9015, that case was no longer under consideration. Accordingly, the Human Rights Committee concluded that it was not barred by the provisions of article 5, paragraph 2 (a), of the Optional Protocol from considering the communications.

112. Likewise Mr Sestan also lodged a communication to the UNHRC. This writer who was also his counsel.

113. A copy on disc [Tab 14] of the communication of Ms Jessop, and that part of the communication of Mr Sestan [Tab 22] which is relevant are annexed for information, and the appropriate legal arguments contained therein are adopted for this complaint.

Complaint B: Inadequate number of Judges in Supreme Court

114. The essential problem is that s17 Supreme Court Act provides that 5 Judges are needed to form a coram: 


17    Constitution of Court

(1)    The Supreme Court comprises—


(a)    the Chief Justice; and


(b)    not fewer than 4 nor more than 5 other Judges, appointed by the Governor-General as Judges of the Supreme Court.

115. However, of the 5 permanent Judges, one of those, Justice Anderson had recused himself, in Sestan as the Health Authority employed his daughter as a solicitor. 

116. A very small pool of Acting Judges can be appointed under s23 (1) Supreme Court Act
 [Tab 1] (Retired Court of Appeal or Supreme Court Judges).
 The pool is particularly small given the very recent creation of the Supreme Court, which replaced the Judicial Committee of the Privy Council in 2004. The only two lawfully able to be appointed were a Judge of the International Court of Justice, and the other President of a world-renowned golf club in Scotland. Neither was available in Sestan, this meant the Court was inadequately staffed to allow the Court to properly function and to uphold the rule of law.

117. The pool is meant to cover such eventualities as occurred here, but lamentably failed which must have been patently obvious to any planners when establishing the Supreme Court in 2004. How can the Supreme Court function properly with only 5 permanent Judges, and only a small pool of Acting Judges? An objective observer would conclude this was not only bad planning, but also justice on the cheap.

118. As transpired, in Sestan Judges like the majority of New Zealanders value their Christmas break, presumably so did the Acting Judges.  The Court after scant (if any) effort failed to provide a replacement, or to sit on Wednesday 20th, Thursday 21st, or Friday 22nd December 2006.

119. Put simply, both the Judiciary and the State Party’s Government failed to make adequate provisions for the holiday period, and the Court failed to sit for an extra day to accommodate hearing the habeas application. See Tabs 17-21 for the full history of the communications between Counsel for Mr Sestan and the Supreme Court. 

120. A well informed independent observer might think the very light workload of the Court, (22 cases a year) Judges are reluctant to ask the Government for more Judges.

121. Justice Blanchard a Supreme Court Judge writing extra judicially
 at a conference to mark the achievements of Sir Kenneth Keith (recently retired Judge of the Supreme Court, and now a Judge of the International Court of Justice), said:


Number of applications reaching the Court 


The Court’s caseload has so far been lighter than some may have expected. The Court was not allowed to begin hearing cases until halfway through 2004. In that year it delivered 37 judgments, of which four were on substantive appeals, the rest being leave or interlocutory judgments. The figures since then have been: 


2005 
85 judgments 


(14 on substantive appeals, including one setting  out the Court’s attitude on costs).


2006   113 judgments  

(22 on appeals). 


2007 (to 3 August)   63 judgments
 (12 on appeals).  

122. That part of the communication lodged on behalf of Mr Sestan is set out to show the effects of this inadequacy:

SUMMARY OF COMPLAINT:


1.
Your Author was arbitrarily detained in a psychiatric hospital, on 28 October 2006 until 10 January 2007 in breach of the well-known Winterwerp
 principles. He was not reliably shown to be of unsound mind, and there was no emergency. 


2.
When questioned, Your Author was discriminatorily denied a lawyer. The mandatory need for a family member to be present, was also breached contrary to the Mental Health (Compulsory Assessment and Treatment) Act 1992 (“MHCAT”). 


3.
Two reviews by District Court Judges under s16 MHCAT on 1 and 8 November 2006 were mere form filling exercises; a series of boxes was ticked. These reviews failed to consider whether he was arbitrarily detained, his release was denied without reasons. 


4.
Your Author sought release by way of habeas corpus. The High Court on 14 November 2006 promptly heard his application, it was denied 2 days later. 


5.
The Court of Appeal heard his appeal on 29 November 2006. Judgment was delivered on 12 December 2006. This significant delay, meant a final appeal to the Supreme Court was unable to be heard before the Christmas and summer holidays.


6.
As the Supreme Court had insufficient judges
 it adjourned the leave application
 case for 2 months, until 14 February 2007, and wrongly blamed the Author for the delay. The Supreme Court ignored the Author’s submissions made in December 2006 that to demonstrate judicial independence, vigorous protest must be made the Government to provide adequate judicial resources. On 14 February 2007, the Supreme Court declined leave to appeal. It also required the Author to pay his own costs. 


7.
The entire habeas process took 3 months. During the delay period on 10 January 2007, Your Author was released from inpatient to outpatient care. Domestically that meant it was legally impossible for the Supreme Court to consider his habeas application. He was consequently denied an Article 9(4) remedy because of the delay, and the failure to provide adequate judicial resources, and/or the Judiciary’s failure to act independently. and/or properly allocate resources. See E v Norway
  [Tab 24]:

66.
Admittedly, the judge to whom the case was assigned required a certain amount of time to carry out the necessary inquiries. However, it is evident that the initial delays were caused by administrative problems due to the lodging of the application for judicial review during the vacation period. The Convention requires, however, the Contracting States to organise their legal systems so as to enable the courts to comply with its various requirements (see the Bezicheri judgment of 25 October 1989, Series A no. 164, p. 12, § 25). It is incumbent on the judicial authorities to make the necessary administrative arrangements, even during a vacation period, to ensure that urgent matters are dealt with speedily and this is particularly necessary when the individual’s personal liberty is at stake. Appropriate provisions for this purpose do not appear to have been made in the circumstances of the present case.

  …


105.
Justice Blanchard a Supreme Court Judge writing extra judicially
 [Tab 28] at a conference to mark the achievements of Sir Kenneth Keith (recently retired Judge of the Supreme Court, and now a Judge of the International Court of Justice), said:


 …p21


Bringing an appeal on for hearing 


I will say something about the way in which the Court goes about the business of hearing and determining cases. The Registrar is charged with assigning a hearing date as soon as possible after leave is granted. That depends of course on the availability of counsel and on the Court’s periods of recess, which are over the Christmas holiday period and in May and September. The May/September breaks are necessary so that some judges can take sabbatical leave and at the same time there are enough “on deck” to process leave and interlocutory applications. There are only five of us and all must sit on every case. We have taken the view that we should not call upon acting judges (of whom we presently have only two, including Sir Kenneth) in order to facilitate the taking of leave. We ask one of them to sit only when a permanent judge recuses him or herself. 


[underlining added]


106.
It is notable his Honour does not say there are vacation arrangements for the Christmas holiday period, as of course there are not. It is simply assumed there will be no business conducted over that break, unlike the other two breaks.


107.
This is more than merely regrettably as it indicates a mind set that not making arrangements to sit over Christmas is both acceptable and that there is no current problem, despite what happened last Christmas.

123. The full UNHRC submissions in relation to this point are contained in [Tab 14]

124. The fact that the Judges of the Supreme Court have not publicly called on the Government for more Judges is equally disturbing, and goes to the question of judicial independence.

125. The submissions of Mr Sestan to the UNHRC are adopted on that issue, as well and his memorandum of 15 December 2006 [Tab 18] relying in part on the Beijing Principles of the Independence of the Judiciary, the Bangalore Principles of Judicial Conduct, and Macklin v New Brunswick
. Part of that submission is now repeated in the following paragraphs: 


15.“The Beijing Statement of Principles of the Independence of the Judiciary makes plain even in the absence of resources i.e. in third world countries a high level of priority of resources is 
to be given to the judiciary. (Your Honours will recollect that an 
original signatory to those Principles was The Rt Hon Sir Thomas Eichelbaum GBE then Chief Justice of New Zealand):


RESOURCES


41. It is essential that judges be provided with the resources necessary to enable them to perform their functions.


42. Where economic constraints make it difficult to allocate to the court system facilities and resources which judges consider adequate to enable them to perform their functions, the essential maintenance of the rule of law and the protection of human rights nevertheless require that the needs of the judiciary and the court system be accorded a high level of priority in the allocation of resources.



16.
Justice Kirby’s address
 on independence of the legal 

profession to distinguished local and international lawyers in 


2005, helpfully sets out the importance of the Beijing 



Principles, and its place in the wider context of judicial 


independence: 


A PRINCIPLE OF INTERNATIONAL LAW 


… 


The Beijing Statement of Principles of the Independence of the Judiciary   evidences the universality of this concept as a core value of international law. Almost ten years ago this statement of judicial independence was adopted by unanimous resolution at the 6th Biennial Conference of Chief Justices of Asia and the Pacific. The statement was supported by the Chief Justices of twenty nations. A further twelve signatories have since been added. Despite the political, social, cultural, and economic differences between these states, all have agreed that the principle of a strong and independent judiciary is a, common goal of societies that uphold human rights and respect the rule of Law. 


The adoption of the Beijing Principles involved a significant commitment. The   development of international and regional instruments of this kind, emphasizing the independence of the judiciary and the legal profession, is a positive step. However, expressing minimum standards in human rights instruments or national constitutions does not, of itself, ensure that those standards are always observed in practice. For the independence of judges and lawyers to be respected in practice, it is necessary to guard against the erosion of this independence and to be vigilant in translating the theory of legal professional independence into practice. 



17.
Likewise the Bangalore Principles of Judicial Conduct 

2002,
 Include for example: 


1.5 A judge shall encourage and uphold safeguards for the discharge of judicial duties in order to maintain and enhance the institutional and operational independence of the judiciary. 

6.2 A judge shall devote the judge’s professional activity to judicial duties, which include not only the performance of judicial functions and responsibilities in court and the making of decisions, but also other tasks relevant to the judicial office or the court’s operations only the performance of judicial functions and responsibilities in court and the making of decisions, but also other tasks relevant to the judicial office or the court’s operations.



18.
And the provision on implementation following principal 

6.7 states:


IMPLEMENTATION


By reason of the nature of judicial office, effective measures shall be adopted by national judiciaries to provide mechanisms to implement these principles if such mechanisms are not already in existence in their jurisdictions.


In Macklin v New Brunswick  [2002] SCC 13 Gonthier J delivering the majority judgment of L'Heureux-Dubé, Gonthier, Iacobucci, Major and Arbour JJ said: 

Within these two dimensions will be found the three essential characteristics of judicial independence set out in Valente, supra, namely financial security, security of tenure and administrative independence. Together, these characteristics create the relationship of independence that must exist between a court and any other entity. Their maintenance also contributes to the general perception of the court's independence. Moreover, these three characteristics must also be seen to be protected. In short, the constitutional protection of judicial independence requires both the existence in fact of these essential characteristics and the maintenance of the perception that they exist. Thus, each of them must be institutionalized through appropriate legal mechanisms.

[Emphasis in original, Bold added]



19.
Where then are members of the Supreme Court seen to 

be protecting their administrative independence, and/or where is 

that perception evident? Nowhere.


20.
Lest it be said that this is done behind closed doors, that 

is not enough.

126. That the Supreme Court again had insufficient Judges in Jessop shows the problem is ongoing. No reply was received within 2 months of lodging the application to set aside. A prompt reply would no doubt have been received if there were enough Judges without prior involvement.

127. The NZCCL expects that the Government will in the near future be required to appoint more Judges such as any non involved Court of Appeal Judges to sit as Acting Judges, to avoid any further embarrassments. 

128. One can only wonder why that has not happened before to allow both Mr Sestan and Ms Jessop proper access to the Courts and justice. If it does happen if will of course not prevented injustice for Mr Sestan and Ms Jessop

Complaint C: Secret Judicial Lobbying of Parliament.

129. In respect of this complaint is it clear that Judges of the then Court of Appeal in 2001 lobbied Parliament in secret in relation to legislation which attempted to restrict appeals from the Taito cases which included Ms Jessop. At the time of the lobbying the Privy Council had not yet heard the Taito case.

130. Tipping J a lobby judge fell into the very pit that the English Judiciary warns about. See Report from the Judiciary to the House of Lords Select Committee on the Constitution report on relations between the executive, the judiciary and Parliament.
 


Although, as our guidance recognises, it is appropriate for a judge to comment on the operation and procedures of his or her jurisdiction and the implications of any Bill or Act in these respects we need to be particularly aware of the fact that a senior judge might, at some stage in the future, be asked to adjudicate on an issue they had commented on in the past. An awareness and appreciation of the guidelines, from both the judiciary and the Committee, should ensure that we avoid any such pitfalls. 


[Bold added]

131. What follows was substantially raised in the 5th set of submissions in the Jessop case.

132. Judicial lobbying is a matter of significant matter of public importance, which could compromise the independence of the judiciary.

133. The details relating to judicial lobbying which was by way of secret evidence to an MP and/or Select Committee’s of Parliament cannot enhance confidence in the administration of justice, or the rule of law, when Judges of the Court of Appeal lobby Parliament whilst a case involving their procedures and processes are before the highest then NZ Court, the Judicial Committee of the Privy Council. This is particularly so when the Judges of the Court took the self-serving position that the way the system operated complied fully with domestic and international law. According to the Privy Council, they were completely wrong.

134. The further position that the cases involved no miscarriages of justice was also proved wrong when Timoti one of the twelve ultimately received a retrial.

135. Whilst the Taito proceedings were still not heard by the Judicial Committee of the Privy Council, the Government introduced the Crimes (Criminal Appeals) Amendment Bill 2000, in part to effectively validate the Criminal Appeal ex parte process, and prevent any further challenge. It was referred to the Government Administration Select Committee on 9 November 2000. The Committee reported to the House on 22 February 2001. On 3 May 2001 a supplementary order paper was introduced and it was referred to the Justice and Electoral Committee.

136. There was much lobbying by the writer, The NZCCL and others to stop the bill being passed, and numerous submissions from interested parties were heard in public before both Select Committees. 

137. Judges of the Court of Appeal had the advantage of lobbying both a Green MP, and two Select Committees in private or more accurately the Select Committees in secret. These actions were not compatible with judicial independence, or its appearance.

138. The Amendment Act as it eventually passed was significantly changed from its original form.

139. Whether any of the Judges of the Court of Appeal such as the Ex Solicitor-General (now a Supreme Court judge) had any hand in the drafting of the legislation is not currently known. 

140. With the judgment of R v Smith
 the legislation as passed was effectively neutered as to its intention to prevent further Taito appeals.

141. Richardson P, McGrath and Tipping JJ lobbied the Government Administration Select Committee, and Richardson P, Gault and Tipping JJ lobbied the Justice and Electoral Select Committee. The first set of Judges also lobbied the Green Party MP, Nandor Tanczos.

142. Whilst the Applicant’s concerns include the secrecy
 of the lobbying and the effect of that on judicial independence there was also some public criticism of this judicial behaviour. See respectively The Dominion, and The Evening Post June 12 and 13 2001 [Tab  23]:


Steven Price and Brent Edwards


Court of Appeal judges have been accused of dabbling in politics after briefing Green list MP Nandor Tanczos on controversial legislation last night 


The judges briefed Mr Tanczos on the Crimes (Criminal Appeals) Amendment Bill as the Government tries to win Green support for the Bill in the face of opposition from National, ACT and New Zealand First… 


Mr Tanczos said he had been briefed by three judges last night and did not consider they had lobbied him. 


Philip Joseph, an associate professor at Canterbury University’s law an author of a leading text on constitutional law, said the judges ran the risk of “seriously compromising their own independence” by entering the debate. 


“Judges demand that their independence be respected. The quid pro quo is that they must be very circumspect and, careful not to intrude on the political branch of government” he said. 


Victoria University’s law school and former deputy secretary for justice, agreed. “This is a Bill which involves policy issues closely connected with the Court of Appeal. The judiciary cannot afford to even have the appearance of being seen to be political,” he said. 


…


Professor Palmer said the Bill was complicated but such a briefing did not   have to be given by the judges. 


Brent Edwards; Political editor


Angry Opposition MPs have been placated by an offer to have three Court of Appeal judges brief Parliament’s justice committee on how the court handles appeals. 


The MPs and constitutional experts have- been alarmed by a private briefing that three judges gave Green list MP Nandor Tanczos: on Monday night on the Crimes (Criminal Appeals) Amendment Bill, claiming that doing so risk blurring the line separating the judicial and political arms of government In an effort to dampen that criticism, the Government sought leave in Parliament last night for the judges to brief the justice committee later today. 

143. It is submitted that the actions of the lobby Judges destroyed any appearance of judicial independence and/or impartiality, and that a well informed independent observer would conclude any association with the proposition that there was no miscarriage of justice in the Taito system meant that any Taito appellate including Ms Jessop would not receive a fair hearing in breach of s25(a) NZBORA and Article 14(1) of the ICCPR.

144. In short, association with the statement that there was no miscarriage of justice, ruled out future sitting on such cases.

145. No steps were taken in respect of this systemic error of lobby Judges appearing on Taito cases, despite five years of consistently raising it. 

146. For the last five years Mr Ellis as counsel for various clients has made consistent objection to any lobby Judge appearing, and orally made it abundantly clear to McGrath J in Timoti v R (an original Taito appellant) in the Court of Appeal that any lobby judges who sat would be objected to.
 McGrath J in that case recused himself.

147. For example, in a letter to the Registrar of the Court of Appeal on 15 April 2002 in the R v Smith case Mr Ellis  said:


I would have no objection to such a court. Mr Shaw may have stronger objection but necessity must be a consideration. However I would specifically say at this stage that very strong objection would be taken to any of the “lobbying” judges sitting. By that I mean those three Judges who attended the Select Committee hearing on the Crimes (Criminal Appeals) Amendment Bill and on the Green MP. From recollection they were Richardson P, McGarth J, and I can’t remember if it was Gault J or Tipping J. [Please advise which the 3 were]

148. In a letter to the Registrar of 14 June 2004, in respect of Dean v R Mr Ellis said:


The particular point I am referring to is that 3 Judges including Justice McGrath “lobbied” Parliament (by one of its select committees) to the effect that there was no “miscarriage of justice” in any of these Taito type appeals. 

149. McGrath J did not sit.

150. Neither the Crown’s submissions nor His Honours Tipping J memorandum address the legal test of independence and impartiality, and are totally mute on the lobbying issue. 

151. How close to the errors of Lord McCluskey, where the Scottish appellate court found that the allegation of bias was well founded, the lobby judges have reached remains to be considered. See Hoekstra v Lord Advocate (No 3)
 and Stephen Tierney
 who stated that—Lord McCluskey published a series of articles in a Sunday Newspaper one of which criticised the ECHR and the impact it was having on Scots law in the post-devolution period. In this article Lord McCluskey was particularly critical of a decision of the High Court of Justiciary which had found part of the Road Traffic Act 1988 to be incompatible with Article 6(1) of convention. Commenting on this decision he stated: 


I warned in the Reith Lectures (1986) that the Canadian Charter—copied from the ECHR—would provide ‘a field day for crackpots, a pain in the neck for judges and legislators, and a goldmine for lawyers’. Prophetic or what? 



And in direct reference to the Human Rights Act 1998: 


Somebody suggested to me that it was a bit like sailing in the titanic toward a legal iceberg. My own fear is that the better simile [sic) is with an avalanche; all we can hear at the moment is a distant roar; but it is coming and we are going to have to struggle to avoid being buried in new claims of right.


…

The Contrary could be said if: 


the position would have been very different if all that Lord McCluskey had done was to publish, say, an article in a legal journal drawing attention, in moderate language, to what he perceived to be the drawbacks of incorporating the Convention into our law. Hoekstra v Lord Advocate (No 3) n 21, at 381.  

152. Given that Justice Tipping and the Court have chosen to ignore the issue, particularly in view of the memorandum of tipping J, which plainly avoids the isuue an international complaint is now made.
153. Plainly any Judge (Tipping, McGrath, Gault JJ) who has stated that there is no miscarriage of justice in these Taito cases, or associated himself with that proposition, or appeared to, should have recused him or herself.

154. Further issues arise as a result of secret judicial lobbying. Secret evidence to MPs and Parliamentary Committees creates a problem with the right to receive information as part of the right to freedom of expression. Everyone has the right to freedom of expression, including the freedom to seek, receive, and impart information and opinions of any kind in any form. 

155. Not having that information meant Ms Jessop the NZBORA s25(e) right to be present at the trial and to present a defence, which also applies to appeals, and the right to appeal itself under s25(h) was unable to be properly advanced, and accordingly she did not receive a fair appeal. 

156. In order to fully advance that right she expressly sought from Tipping J and the Supreme Court generally full disclosure of what they said to Nandor Tanczos MP, and the two Select Committees in order to fully advance her defence, and enhance her recusal applications.

157. No response was received, consequently it is unknown whether the Chief Justice associated herself with the secret parliamentary lobbying, or disassociated herself with the propriety of making those submissions, (the subject of the second part of the complaint dealt with below), and had expressed a prior view as to whether there was any miscarriage of justice in any of these cases, as it is alleged Tipping J and others Judges did. 

158. It is not impossible and is it is hoped that that the Chief Justice did disassociate herself from this unfortunate lobbying or at least expressed an opinion that it was unwise.  Her Honour as the Chief Justice was at the time (the Privy Council then being the final appellate court) the most senior NZ Judge, and ranking judge in the Court of Appeal. If for example she did express an opinion that lobbying should not occur, or for that matter did not express an opinion, or supported it this would presumably have become clear from the disclosure requested of the Judges in the 5th set of submissions.

Complaint D: Inadequate Application of International Human Rights Treaties and absence of Judicial Training 

159. As will have been seen the Superior Courts are reluctant to pay the attention required to International Treaties. As stated above the Court of Appeal in Exley said: 

[21] Mr Ellis’s attack on the legislature here is effectively a political treatise in support of the abolition of the preventive detention regime.  Section 4 of the Bill of Rights prevents us undertaking such an inquiry into the desirability or otherwise of such a regime.  In any event, such an inquiry cannot sensibly be conducted in the context of a sentence appeal.

160. If a Covenant remedy is claimed in a domestic court, the claim is liable to be struck out. In Clark v Attorney-General,
 ICCPR, and Convention Against Torture claims were in issue and struck out:


[16] The defendants appear to accept that obligations of education, review, investigation and protection of complainants in respect of torture and ill treatment do arise under the Convention.  They also accept that the ICCPR creates the obligation to provide an effective remedy for breaches of rights against torture and ill treatment. However, in relation to both the Convention and the ICCPR, the defendants contend that it is settled law that obligations at international law do not provide causes of action before New Zealand courts, citing Hoani Te Heuheu Tukino v Aotea District Maori Land Board [1941] NZLR 590 (PC) and New Zealand Airline Pilots Association v Attorney-General [1997] 3 NZLR 269 (CA); MacLaine Watson & Co Limited v Department of Trade & Industry in Related Appeals [1989] 3 All ER 523 (HL); R v Lyons & Ors [2002] 4 All ER 1028 (HL).  The defendants submit that the plaintiffs cannot rely directly on these international law obligations to found causes of action in domestic courts.


[79] The plaintiff’s claims with regard to the defendants’ obligations of funding education and training on issues of torture and ill-treatment and for reviewing the interrogation and treatment procedures cannot succeed as they are executive matters that are not of a justiciable nature per se and have not been expressly incorporated into domestic law. 


[80] The plaintiff’s claims that obligations of investigating alleged torture and ill treatment and protecting complainants and witnesses have been incorporated into domestic law are arguable.  However, even if the plaintiff was successful in arguing that these obligations had become part of domestic law, for the reasons outlined above, I am satisfied that he would have great difficulty in arguing that the New Zealand Government has failed to fulfil these obligations.  Accordingly, the cause of action contained in the second part of the plaintiff’s statement of claim in terms of the Attorney-General v Prince & Gardner test for strike out is so clearly untenable that it could not possibly succeed.

161. Also see Wellington District Legal Services Committee v Tangiora
 which reinforces the position that claims in domestic courts may only be founded on domestic law, and that the influence of international law is restricted to providing an interpretative aid.  In Tangiora Keith J stated at 138-139: 


We accordingly conclude that there is no relevant international obligation by reference to which the Legal Services Act is to be interpreted in this case. 


That is not however the end of the matter so far as the international texts are concerned since the respondent urged here, as in the High Court, that the Act should be interpreted in the light of “the appropriate response of the New Zealand Government and New Zealand governmental agencies towards international obligations. ... 


...We do not see the interpretative role of the Courts as extending to determining “the appropriate response” of New Zealand towards its international obligations – at least if that process runs beyond the approaches mentioned in this part of the judgment. 

162. The Superior Courts of New Zealand do not adequately (if at all) apply the Convention on the Rights of the Child or other rights applicable to children and women, nor are they adequately trained in the principles of International Human Rights Law, or the Bangalore Principles of Judicial Independence, to the extent that in the R v Jessop case, Ms Jessop did not receive a fair trial.

163. It is difficult to provide details of lack of training, as I have been unable to obtain details as to what training judges received. Being aware of the British funding of £15 million for judicial training on enactment of the Human Rights Act, and zero funding for our judiciary on enactment of the NZBORA, I asked The Ministry of Justice for some details on training, they have not replied to my last letter on the topic of 1 March 2007 [Tab 27], paragraphs 6 and 7 of that stating:


6.
For instance, Morocco in its 1999 report to the Committee Against Torture was required to advise the Committee what steps had been taken to ensure that the Judiciary was being trained on Human Rights issues. The report stated at paragraph 74:


… Also, to improve judges' training, they take part in international meetings and seminars on human rights, organized both in Morocco and abroad. These include, for example: 


The seminar on implementing international human rights standards in national legislation, organized by the International Commission of Jurists and the Moroccan Organization for Human Rights (OMDH), in Rabat from 1 to 4 October 1997; 


The seminar on the role of justice in human rights protection, organized by the International Federation of Human Rights, the OMDH, the Moroccan Association for Human Rights, and several other NGOs from the Mediterranean region, in Casablanca in February 1998. 




75. Finally, it should be noted that, in April 1998, the Ministry responsible for human rights and the office of the United Nations High Commissioner for Human Rights signed a memorandum of intent to create a human rights training and documentation centre in Morocco.


7.
Given that the Government will shortly be required to report to the Committee on the topic It would seem unlikely that the information I request could be refused on the grounds that it is not justified in a free and democratic society.

164. As Special Rapporteur, you may be able to obtain the information.
Conclusion

165. The Public Issues Committee was correct to observe the difficulty of raising complaints and bias applications. 

166. However, the position of counsel who attempts to do either, has more difficulties that they touch upon, as illustrated above. It is like an iceberg one can see 1/10th of the problem but 9/10th is submerged.

167. Trying to fearlessly pursue clients’ rights in the human rights field in New Zealand is regrettably forestalled by a Judiciary who whilst not necessarily intentionally hostile unfortunately have a bad habit of belittling counsel; and thereby failing to respect human rights and effectively preventing the Bar from promoting human rights.

168. Such an approach does nothing to advance the rule of law, the independence of the Judiciary, or of the legal profession. The Bar is as old as the Judiciary, and deserves respect.
 

169. A well informed and independent Judiciary would pay due respect to the Bar. A judiciary that does not show that respect is not independent, and a threat to democracy itself, borrowing the words of the Australian Bar Association:


The institutions of a democratic society require careful guardianship. Even Australia, with its rich democratic tradition, cannot assume that the foundations of its liberty are impregnable. On the contrary, those foundations are necessarily fragile; and although not now in danger of direct attack, they are susceptible to many corrosive influences. These in turn are made the more dangerous by that complacency which inevitably accompanies an absence of a present and immediate threat … 


An independent judiciary is a keystone in the democratic arch. That keystone shows signs of stress. If it crumbles, democracy falls with it. 

170. Our own Chief Justice said of the Bangalore Principles whilst addressing a South African audience: 
 


Judicial Colloquium in 1998 at Bangalore, the principles of the Colloquium of 1988 were re-formulated to include the following statements: 

3. It is the vital duty of an independent, impartial and well- qualified judiciary, assisted by an independent, well-trained legal profession, to interpret and apply national constitutions and ordinary legislation in harmony with international human rights codes and customary international law, and to develop the common law in the light of the values and principles enshrined in international human rights law. 

4. Fundamental human rights form part of the public law of every nation, protecting individuals and minorities against the misuse of power by every public authority and any person discharging public functions.  It is the special province of Judges to see to it that the law’s undertakings are realised in the daily life of the people. 

 5. …Likewise, even where human rights treaties have not been ratified or incorporated into domestic law, they provide important guidance to law-makers, public officials and the courts. 

171. It is time such sentiments were not merely words addressed to a South African audience but were put into effect in New Zealand.

172. Your intervention as Special Rapporteur is respectfully requested in respect of the 4 complaints addressed above.

Tony Ellis





Tony Ellis 

President 

New Zealand Council for Civil Liberties
In his personal capacity

20 December 2007




6 July 2009
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C:
Authority to Act Ms Jessop

D:
Affidavit of Ms Jessop

� 	[2006] NZSC 14  [Tab 4]


� 	[2007] NZSC 95  [Tab 13]


� 	(Application no. 11701/85) ECHR, 29 August 1990


� 	In reality in criminal cases the Court of Appeal was the final appellate Court, as in 154 years the Judicial Committee of the Privy Council only granted special leave to appeal less than twenty times.


� 	[2003] 3 NZLR 577 (PC)





� 	The New Zealand Supreme Court commences sitting as from 1 July 2004. Appeals to the Privy Council ceasing with effect from 1 January 2004 except for transitional arrangement, see Supreme Court Act 2003� TA \l "Supreme Court Act 2003" \s "Supreme Court Act 2003" \c 1 �.


� 	New Zealand’s highest Court replacing the Privy Council after 1 July 2004


� 	Remarks by Justice RM Hope at the ceremony to mark his retirement, Supreme Court of New South Wales, 2 February 1990 and quoted in M Kirby, Judicial Independence in Australia Reaches a Moment of Truth (1990) IS University of New South Wales Law Journal 187 at 188. 


� 	Re Pinochet [1999] UKHL 1; [2000] 1 AC 119; [1999] 1 All ER 577; [1999] 2 WLR 272 (15th January, 1999)


� 	A Study of the Appointment and Accountability of the English Judiciary, NHPC, 1976, p305


� 	The Auckland District Law Society has approx 40% of the countries lawyers with practicing certificates as members as at March 2007.


� 	Judicial Complaints 14 November 2007 www.adls.org.nz/profession/comm3/comm38/publicissuespapers/default.asp


� 	The Court where most criminal indictable and summary matters are dealt with.


� 	E/Cn.4/2001/61 at Para 217


� 	Public Issues Committee ibid p2


� 	Fifteen Years of Individual Human Rights Complaints to the United Nations: The New Zealand Experience, NZ Yearbook of International Law, Vol 2,2005, pp1-50, 24. 


� 	In order to fully understand the status of the NZBORA, the Long Title, ss 4, 5, and 6 NZBORA need to be considered:


		New Zealand Bill of Rights Act 1990


		An Act—


		(a)	To affirm, protect, and promote human rights and fundamental freedoms in 	New Zealand; and


		(b)	To affirm New Zealand's commitment to the International Covenant on Civil 	and Political Rights





		4	Other enactments not affected


		No court shall, in relation to any enactment (whether passed or made before or 	after the commencement of this Bill of Rights),—


		(a)	Hold any provision of the enactment to be impliedly repealed or revoked, or 	to be in any way invalid or ineffective; or


		(b)	Decline to apply any provision of the enactment—


		by reason only that the provision is inconsistent with any provision of this Bill of 	Rights.





		5	Justified limitations


		Subject to section 4 of this Bill of Rights, the rights and freedoms contained in 	this Bill of Rights may be subject only to such reasonable limits prescribed by 	law as can be demonstrably justified in a free and democratic society.





		6	Interpretation consistent with Bill of Rights to be preferred


	


		Wherever an enactment can be given a meaning that is consistent with the rights 	and freedoms contained in this Bill of Rights, that meaning shall be preferred to 	any other meaning.





		Comment:


		The New Zealand Bill of Rights Act 1990 (“NZBORA)”, which purportedly 	affirm[s], protects and promotes human rights and affirms the Covenant, [Tab 1] 	some 11 years after ratification does no such thing. It is a dangerous illusion. 	Some almost thirty years after ratification the status of the Covenant in New 	Zealand has not progressed to providing effective remedies. Indeed in the last 	few years it has regressed.


		


		Butler & Butler� in their leading text (2005) on the Bill of Rights say:





28.2.2	Of course, because our Bill of Rights is not a supreme law bill of rights these overseas provisions and precedents are not really on point. This is emphasised by the terms of s 4 of BORA (discussed in more detail in Chapter 7: Interaction with Other the terms of s 4 of BORA (discussed in more in more detail in Chapter 7: Interaction with Other Enactments), which is explicitly addressed to the Courts and places limits on their powers in respect of legislation. Specifically, s 4 prevents the Courts from invalidating a provision; rendering a provision ineffective; or declining to apply any provision of an enactment by reason only of its inconsistency with BORA.  





� 	Covenant ratified by NZ on 27 March 1979, the CRC was ratified on 6 May 1993


� 	SC70&71 [2007] NZSC 104 11 December 2007


� 	Rameka et al v New Zealand (‘Rameka’), Communication No 1090/2002, UN Doc 


	CCPR/C/79/D/1090/2002(2003). 





� 	[2006] NZSC 14 & [2007] NZSC 95


� 	[2007] NZSC 95


� 	[2006] NZSC 94


� 	Ibid at [5].  


� 	Ibid.  


� 	R v Exley [2007] NZCA 393


� 	[2004] NZFLR 633 (CA)


� 	Communication No. 770/1997, Gridin v. Russian Federation, para. 8.2.


� 	Her Honour also commented “I don’t think that [for Counsel to need his own counsel] will be necessary.”


� 	Supra paragraph 13  above


� 	And as far as they are applicable, given that the breaches of rights alleged overlap, the UN Convention on the Rights of the Child (“Convention”) of breaches of Articles 3, 12, 37, 40, 41 of the Convention.


� 	Niue is a remote Polynesian island in the Pacific Ocean with 2,166 inhabitants. It is self-governing in free association with New Zealand, with Niue being fully responsible for its internal affairs. New Zealand is responsible for the country’s external affairs and defence. 


� 	In chronological order, these nine courts comprised of the Youth Court, High Court, Court of Appeal, Youth Court, High Court, Court of Appeal, Privy Council, Court of Appeal, and the Supreme Court twice.


� 	Niuean is a Polynesian language, which is closely related to Tongan and Samoan. The Author was fluent in the language, maintaining strong links with her Niuean community. 


� 	Mr Ivan Miller was a neighbour of the victim who made a statement to the police that he saw two girls in the vicinity of the victim’s flat.


� 	The Author suffered real prejudice as a result of the 16 month trial delay given that Mr Keogan, the complainant, was now unfit to give evidence. The right to examine him as a witness was crucial, as he had made two conflicting statements. Mr Keogan’s first account was that only one girl had committed the offence. After two girls had been arrested however, his account changed and instead stated that there were two girls]. The Judge failed to ensure a fair trial by not providing an adequate Jury direction on the need to determine that 2, and not 1 girl had committed the offence. 


� 	The Author even had to suffer the humiliation of a prison officer observing her while taking a shower immediately after the birth. Her baby was then taken away from her after 24 hours. 


� 	Then New Zealand’s highest Court. The Supreme Court took over that role from 1 July 2004. 


� 	Taito and Others v The Queen, [2003] 3 NZLR 577 paragraphs 14 and 20. It is noted that the Author’s present communication to the UN Human Rights Committee is similarly not legally aided. 


� 	Counsel for the Author can attribute 2 years of this time period to himself and other counsel, however the majority of the delay is due to the systemic delays on the part of the Court of Appeal. 


� 	See later submissions in respect to T v United Kingdom ECHR, Application No. 24724/94, 16 December 1999


� 	The Supreme Court took over the role of New Zealand’s highest Court from 1 July 2004.


� 	Jessop v The Queen [2006] NZSC 14, paragraph 1.


� 	Paul Oertly, Fifteen Years of Individual Human Rights Complaints to the United Nations: The New Zealand Experience, New Zealand Yearbook of International Law [Vol.2, 2005]


� 	Ibid. page 24.


� 	the complete paralysis of the judicial power, which is one of the three pillars of the State Triantafyllides, J, Mitchell and others v DPP. (1986] LRC (Const) 35, 87


� 	[2005] 2 NZLR 145


� 	[2003] 3 NZLR 577


� 	Re Pinochet [1999] UKHL 1; [2000] 1 AC 119; [1999] 1 All ER 577; [1999] 2 WLR 272 (15th January, 1999)


� 	Application no. 64935/01, 7 June 2005


� 	1999] UKHL 1; [2000] 1 AC 119; [1999] 1 All ER 577; [1999] 2 WLR 272 (15th January, 1999)


� 	2005 1 WLR 3019


� 	(1852) 3 HL Cas 759


� 	s 27 NZBORA provides a statutory right to natural justice, and the right to apply for judicial review, complementing the common law rights.


� 	UKPC, 6 February 2006


� 	They may even return the same week to continue their high court work especially in Wellington (the Capital) where the Court of Appeal building is only a 100m from the Court of Appeal, unless as sometimes happens the Court of appeal sits in the high Court building as it does in Auckland and Christchurch the other two cities where the Court of Appeal sits.


� 	[2007] NZCA 577, 13 December 2007 Appeal dismissed.


� 	Fifteen Years of Individual Human Rights Complaints to the United Nations: The New Zealand Experience, NZ Yearbook of International Law, Vol 2,2005, pp1-50, 24. 


� 	Reported at [1998] 1 NZLR 420 (CA)


� 		23 (1) The Governor-General may appoint as acting Judges of the �HYPERLINK "http://www.lexisnexis.com:80/nz/legal/search/runRemoteLink.do?bct=A&risb=21_T2062200025&homeCsi=274497&A=0.15334467672736496&urlEnc=ISO-8859-1&&dpsi=0069&remotekey1=REFPTID&refpt=2003A53S4:SUPREME_COURT&service=DOC-ID&origdpsi=0069"��Supreme 	Court� retired Judges of the Supreme Court or the Court of Appeal who 	have not reached the age of 75 years.


� 		The only possible 2 were Keith J, a Judge of the ICJ, and Gault J. Whether it is 	proper for a Judge of the ICJ to sit in a domestic court is an interesting question 	that did not arise.


� 	The early experience of the New Zealand Supreme Court, 23/24 August 2007 	� HYPERLINK "http://www.victoria.ac.nz/NZCPL/KeithConference.aspx" ��www.victoria.ac.nz/NZCPL/KeithConference.aspx� p12


� 	Winterwerp v The Netherlands (1979) 2 EHRR 387, 402, Para 39 


� 	5 Permanent Judges with two Acting Judges, 5 Judges are required to sit. See discussion below.


� 	There is no right of appeal leave is required.


� 	(Application no. 11701/85) ECHR, 29 August 1990,


� 	The early experience of the New Zealand Supreme Court, 23/24 August 2007 	� HYPERLINK "http://www.victoria.ac.nz/NZCPL/KeithConference.aspx" ��www.victoria.ac.nz/NZCPL/KeithConference.aspx� p12


� 	[2002] SCC 13


� 		Address to the Law Council of Australia, Presidents of Law Associations in Asia 	Conference, held in the Gold Australia, Gold Coast   Exhibition Centre, 	Broadbeach, Queensland, Australia on 3 March 2005. This article was first 	published in the 	Australian Bar Review. Available from the ICJ website. 	� HYPERLINK "http://www.icj" ��http://www.icj�.Org/news.php3?id_article=3785&lan9=en 


� 	(The Bangalore Draft Code of Judicial Conduct 2001 adopted by the Judicial Group on Strengthening 	Judicial Integrity, as revised at the Round Table Meeting of Chief Justices held at the Peace Palace, The 	Hague, November 25-26, 2002) 


2. In preparing a draft code of judicial conduct in accordance with the directions set out above, reference was made to several existing codes and international instruments including, in particular, the following:


(a) The Code of Judicial Conduct adopted by the House of Delegates of the American Bar Association, August 1972.


(b) Declaration of Principles of Judicial Independence issued by the Chief Justices of the


Australian States and Territories, April 1997.


(c) Code of Conduct for the Judges of the Supreme Court of Bangladesh, prescribed by the Supreme Judicial Council in the exercise of power under Article 96 (4) (a) of the


Constitution of the People’s Republic of Bangladesh, May 2000.


(d) Ethical Principles for Judges, drafted with the cooperation of the Canadian Judges


Conference and endorsed by the Canadian Judicial Council, 1998.


(e) The European Charter on the Statute for Judges, Council of Europe, July 1998.


(f) The Idaho Code of Judicial Conduct 1976.


(g) Restatement of Values of Judicial Life adopted by the Chief Justices Conference of


India,1999.


(h) The Iowa Code of Judicial Conduct.


(i)  Code of Conduct for Judicial Officers of Kenya, July 1999.


(j) The Judges’ Code of Ethics of Malaysia, prescribed by the Yang di-Pertuan Agong on


the recommendation of the Chief Justice, the President of the Court of Appeal and the


Chief Judges of the High Courts, in the exercise of powers conferred by Article 125 (3A) of the Federal Constitution of Malaysia, 1994.


(k) The Code of Conduct for Magistrates in Namibia.


(l) Rules Governing Judicial Conduct, New York State, USA.


(m) Code of Conduct for Judicial Officers of the Federal Republic of Nigeria.


(n) Code of Conduct to be observed by Judges of the Supreme Court and of the High Courts of Pakistan.


(o) The Code of Judicial Conduct of the Philippines, September 1989.


(p) The Canons of Judicial Ethics of the Philippines, proposed by the Philippines Bar


Association, approved by the Judges of First Instance of Manila, and adopted for the


guidance of and observance by the judges under the administrative supervision of the


Supreme Court, including municipal judges and city judges.


(q) Yandina Statement: Principles of Independence of the Judiciary in Solomon Islands,


November 2000.


(r) Guidelines for Judges of South Africa, issued by the Chief Justice, the President of the


Constitutional Court, and the Presidents of High Courts, the Labour Appeal Court, and


the Land Claims Court, March 2000.


(s) Code of Conduct for Judicial Officers of Tanzania, adopted by the Judges and


Magistrates Conference, 1984.


(t) The Texas Code of Judicial Conduct


(u) Code of Conduct for Judges, Magistrates and Other Judicial Officers of Uganda,


adopted by the Judges of the Supreme Court and the High Court, July 1989.


(v) The Code of Conduct of the Judicial Conference of the United States.


(w) The Canons of Judicial Conduct for the Commonwealth of Virginia, adopted and


promulgated by the Supreme Court of Virginia, 1998.


(x) The Code of Judicial Conduct adopted by the Supreme Court of the State of


Washington, USA, October 1995.


(y) The Judicial (Code of Conduct) Act, enacted by the Parliament of Zambia,


December 1999.


(z) Draft Principles on the Independence of the Judiciary (“Siracusa Principles”), prepared


by a committee of experts convened by the International Association of Penal Law, the


International Commission of Jurists, and the Centre for the Independence of Judges and


Lawyers, 1981.


(aa) Minimum Standards of Judicial Independence adopted by the International Bar


Association, 1982.


(bb) United Nations Basic Principles on the Independence of the Judiciary, endorsed by the UN General Assembly, 1985.


(cc) Draft Universal Declaration on the Independence of Justice (“Singhvi Declaration”)


prepared by Mr L.V. Singhvi, UN Special Rapporteur on the Study on the Independence


of the Judiciary, 1989.


(dd) The Beijing Statement of Principles of the Independence of the Judiciary in the Lawasia Region, adopted by the 6th Conference of Chief Justices, August 1997.


(ee) The Latimer House Guidelines for the Commonwealth on good practice governing


relations between the Executive, Parliament and the Judiciary in the promotion of good


governance, the rule of law and human rights to ensure the effective implementation of


the Harare Principles, 1998.


(ff) The Policy Framework for Preventing and Eliminating Corruption and Ensuring the


Impartiality of the Judicial System, adopted by the expert group convened by the Centre


for the Independence of Judges and Lawyers, February 2000.
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	Regrettably the Chief Justice did not take the same approach Her Honour did in Smith See Paragraphs 44 and 69:


	 [44] Mr Ellis makes the point that constitutional law is not a game of hide


	and seek. Neither is it a game of cat and mouse. Fundamental error in approach


	has been identified here. The Court must make effective response. Confronting


	and addressing what has happened is of the greatest importance not only for the


	appellants directly affected, but for the maintenance of confidence in the legal


	system more generally. Progress will not be made in clearing up this


	exceptional state of affairs without an indication of how the 2001 legislation


	applies to any rehearing of the appeals. For that reason, we think it appropriate


	to deal with the arguments raised by the Crown. 





	[69] The failure in procedure now accepted is unprecedented. What has happened needs to be confronted and set right. The Court must accept responsibility to do what it reasonably can in contacting those affected to advise them of their right to seek rehearing. The Legal Services Board indicated to the Court that it too would take reasonable steps to contact those affected to advise them that the earlier adverse determinations of legal aid may have been invalid, and to invite further applications for legal aid from appellants wishing to seek a rehearing.


� 	The evidence before the Select Committee’s was secret, albeit some of it was subsequently published, and some has become more widely known by the passage of time. 





� 	Words to the effect let me make it abundantly clear to avoid any misunderstanding
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Morocco (1999).


� 	Mr. Bertrand FAVREAU Honorary Precision of the Union of European Lawyers President of the Human Rights Institute of European Lawyers (Luxembourg) quoting Henry D’Aguesseau in Opening Session of Independence of Lawyers, 28th Colloquy on European Law Bayonne (France) 25-26 Feb 2002, Council of Europe publishing p 25 
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