Speaking Notes for the NZ Council for Civil Liberties presentation to the Law and Order Committee – Wed 13 May 2009 

1. 
From the NZCCL I want to acknowledge the emotions which prompt many of the submissions in support of the introduction of a serious repeat violent offender regime:  

· the hurt and angry feelings of victims, family and friends, knowing that the offender will not go through what they have gone through 

· fear their attacker will come after them or someone else in the future.  

These feeling are very understandable, and not well addressed by our criminal justice system, ACC or other piecemeal measures.   Our current system doesn’t adequately address the needs of victims/survivors, or addresses them inappropriately.  The Bill’s General Policy Statement noted that victims are placed in the position of fronting to parole boards.  In our view these feelings need to be addressed, but elsewhere.  

2. 
Hard as it sounds, we ask you not to pass this law in response to emotions.

As legislators, it is important that you ensure that legislation is based on sound rational policy; that the measure is the right approach to addressing a properly defined problem. 

3. 
No doubt the problem will benefit from economic and cost benefit analysis, and from information about the psychology of those who commit crimes. These are all valid contributions to the analysis. 

4. 
As a civil liberties and human rights group, the Council has a different contribution to make to the analysis of this Bill.  We are here to draw attention to the NZ Bill of Rights Act; an ordinary Act of Parliament passed in 1990, but one which continues to apply to the interpretation of other legislation, and to Parliament itself, for a start through the s 7 reporting on inconsistencies by the Attorney-General.  

5. 
The NZCCL argues that the analysis which the NZ Bill of Rights Act calls for is logical and insightful.  It comes from a principled and international perspective, and it offers a way forward.  

· Principled because the rights generally apply to everyone in NZ and are there to protect those who are vulnerable or under the power of the State.  

· International because they reflect the standards of the international community, and arise from NZ’s commitment to the International Covenant on Civil and Political Rights.  

· A way forward, because a “rights aware” society is our best protection.  Unpalatable as it may seem, prisoners must have rights in order that they can be rehabilitated back into society.  

6. 
The Bill of Rights Act promotes a test for proposed legislation; it puts forward a standard of rights and freedoms which apply to all of us and calls for a careful consideration of whether that standard is met.  
If prima facie inconsistent with the Bill of Rights Act rights and freedoms, the measure may still be capable of being justified.

If s 5 is to have traction, it needs to be in the minds of members of Parliament in the course of making the law; rights which appear to be inconsistent with the Bill of Rights Act rights arguably ought to be subject to your scrutiny.  This Committee and the House needs to test whether limitations on the rights and freedoms can be demonstrably justified in a free and democratic society.

7. 
Our submission undertakes a justification exercise, endeavouring to use the test applied by the majority of the Supreme Court in Hansen’s case.  There is a degree of subjectivity in applying the test, and we recognise that it is possible others will come to different conclusion.  

The Attorney-General has found, in his initial Report, a degree of inconsistency with the Bill of Rights Act, and we expect that his further Report to you will add to Parliament’s understanding of how the Bill measures up. 

The justification analysis involves 2 broad steps:

a. 
Identify the important public interest or purpose of the measure; it must be an objective which is sufficiently important to curtail the right or rights of the offender; and 

b. 
Assess the proportionality of the limitation of the right, against the benefit said to be gained. 

Within step 2 the courts have identified some sub-steps, which are discussed in our submission.   

8. 
The Bill’s purpose in clause 3 does not articulate a sufficiently important objective but we agree that the Sentencing Act’s purpose of protection of the community from serious repeat violent offenders is a sufficiently important objective.  

9. 
We can sum up our analysis of the Bill in a criticism on 3 points – 

a) 
denial or limitation of parole cannot be demonstrably justified; there isn’t a rational connection between the objective of a safer community and denial or delaying the opportunity for parole.  

Parole is an important tool in the rehabilitation of those who have offended.  The Minister of Justice stated in the First Reading Speech that parole is “available for prisoners whose behaviour has genuinely changed.”  

It is inconsistent to remove parole as a motivation for genuine change.  Furthermore, the community cannot be safe if offenders are not rehabilitated. 

The NZCCL also argues that denying offenders the possibility of parole denies an aspect of human dignity, namely hope; hope of rehabilitation.  Article 10(3) of the International Covenant on Civil and Political Rights states that the essential aim of the penitentiary system is the reformation and social rehabilitation of prisoners.  

We suggest that NZ will be failing in its international obligations if it does not use measures such as parole in the rehabilitation of offenders as good citizens.

b) 
The serious repeat violent offender regime with increasing penalties for repeat qualifying offending and removal of anything but exceptional grounds for judicial discretion is likely to result in sentencing disparity and perceived injustice resulting in a public loss of confidence in the justice system.  

c) 
The regime proposed casts the net too wide; it is sure to catch people who do not represent a life-long risk to the community, but under this regime they would be life-long prison inmates. 

10. 
This Bill is designed to be populist measure and win emotional support.  The NZCCL urges you to undertake a careful analysis including from a Bill of Rights perspective.      

Marion Sanson from the NZ Council for Civil Liberties

